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EDITORIAL NOTES 


ADMISSION TO THE BAR 


On page 314 of this issue, there is published the report of the Com- 
mittee on Admission to the Bar of the Essex County Bar Association, 
together with a dissenting report by Mr. David Stoffer, one of the 
Committee. No action was taken on the report of this Committee at 
the recent meeting of the Association on June 7th, and the matter has 
been deferred to a later date. } 

Without going into the question of the general desirability of 
arbitrary limitation of the number of persons admitted to the bar in 
any one year, it may be thought desirable to question the proposed 
method of selecting, from among the body of men who successfully 
passed the bar examination, a number of those who are to be admitted 
annually. The proposal is that the number admitted shall be taken in 
numerical order from those who attain the highest grade over the 
passing mark in the examination conducted by the Board of Bar Ex- 
aminers. In approving this method, the Committee said: 


“The limitations recommended in the resolution are both reason- 
able and fair. They are based upon a scholastic and intellectual basis. 
While it is true that the person passing an examination with a high 
grade does not necessarily make the best lawyer, yet, until a better 
test than examination is devised, this Committee is bound to accept it 
as the fairest test of legal ability.” 


While the overcrowding of the bar in various localities has pro- 
duced a condition of stress and severe competition, most of the criti- 
tism directed to the bar is caused by methods of competition em- 
ployed, by commercialization of the profession rather than the fact 
of competition itself. No one can deny that an element has come to 
the bar which, in many instances, placed expediency above propriety. 
In all too many instances, the turning of sharp corners and methods 
tmployed show a wilful lack of knowledge of the basic principles of 
tthics, both moral and professional, and a total wanton disregard of 
such considerations. 
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In a recent case before the Supreme Court, the Court professed its 
astonishment at the lack of appreciation on the part of the practitioner, 
whose conduct was under consideration, of the moral invalidity of such 
conduct. 

Quite recently the writer was surprised to learn, in conversation with 
a fellow member of the bar, that the member in question considered it 
entirely proper and ethical for an employee in the Claim Department of 
an Insurance Company to select a lawyer for the claimant and bring 
about a meeting between the claimant and such lawyer.The reasoning 
advanced was that the employee had performed his full duty when he 
had made an offer of settlement of the full amount permitted by his em- 
ployer to the claimant and that, in as much as the claimant refused to 
accept the offer and the employer refused to increase it, his duties in the 
premises were at an end and he was justified, not only in referring the 
claimant to a lawyer, but in receiving reward from the attorney for such 
action. 

The difficulty with the method of selection is that it over emphasizes 
the importance of scholastic attainments and knowledge of the law and 
passes by, as impossible of enforcement, the suggestion that more atten- 
tion be paid to the moral fitness of applicants for the bar. 

It would seem as though it would be possible to provide with the bar 
examination an equally important examination into the moral and eth- 
ical fitness of the applicant. It is not sufficient to require letters of 
recommendation which, at best, are mostly hearsay and of very little 
practical value. A searching examination into the moral and ethical 
concepts of the applicant may prove enlightening. An applicant, who 
shows a lack of appreciation of the humanities and the moral and ethical 
questions which may be presented to him in practice, should be given 
short shrift. The failure to pass a satisfactory test upon ethical and 
moral subjects on two occasions should be sufficient to bar any applicant 
from further consideration. The failure to pass a technical examination 
upon the legal questions may be easily corrected by further study and 
further examinations, but when a man has arrived at the age of twenty- 
one or over, and is found to be lacking in knowledge and appreciation of 
moral and ethical considerations while further study and experience may, 
in some instances, bring about a reformation, the experience should be 
obtained in some other field of endeavor, rather than in the practice of 
law. 





THE END OF A LONG TRAIL 
The decision of the United States Supreme Court, in the case of 
Lindheimer, et al v. Illinois Bell Telephone Co., 54 S. Ct. Rpr. 658, 
brings to an end the utility rate fight covering charges for telephone 
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service in the City of Chicago, which began with an Order of the 
Illinois Commerce Commission made August 16, 1923, during which 
time the litigation was three times in the United States Supreme Court 
and through the various intermediate Courts. Fortunately, the original 
injunction granted in the case, restraining the Commission from en- 
forcing the reduced rates, provided that, if the injunction were finally 
dissolved, the Company should refund the amounts charged in excess 
of the rates fixed by the Commission. 

The practice followed in this case points the way to the preserva- 
tion of the rights of the public should the enforcement of temporary 
rates be restrained by the Courts. The history of this and other 
utility litigation illustrates the importance of the establishment of a 
temporary rate in order that utility companies may not be permitted 
to gorge themselves upon excessive rates during the long period of 
time necessary for the careful adjudication of the many intricate prob- 
lens involved in such litigation. 

There is no reason why prompt action cannot be taken immedi- 
ately by the Legislative and the Utility Commission to curtail the ex- 
horbitant rates enjoyed in this state by various gas and electric com- 
panies and by the telephone monopoly. 

The Hon. William L. Dill, Democratic Candidate for Governor, 
has announced himself as being in favor of a temporary reduction in 
rates. It is well to remember that Mr. James G. Blauvelt, Candidate 
for United States Senator, upon the single plank of public ownership 
of utilities, polled an enormous vote. This one issue vote can be de- 
pended upon, irrespective of party lines, to support those candidates 
who can convince them of the sincerity of their efforts to obtain tem- 
porary relief to the over-burdened consumer. The Legislature is still 
in session and, if the leaders of the parties wish to make the effort, 
the passage of appropriate legislation is certain of accomplishment. 





CHRISTIAN VOSSELER vs. JOSEPH BELLINA, ET AL. 


(Essex County Common Pleas, Apr. 24, 1934) 

CONTRACT FOR SALE OF REAL ESTATE. Action to recover initial pay- 
ment made as deposit not barred by decree in Chancery action to compel specific per- 
formance where the question of the return of the deposit was not raised in the plead- 
ngs or litigated. 

CONTRACT FOR SALE OF REAL PROPERTY. Suit for breach of contract 
ot barred by judgment in action for specific performance. 

SPECIFIC PERFORMANCE. Decree in suit for specific performance held not 
‘bar to action at law for damages. 


Mr. Joseph E. Conlon for Plaintiff. 
Mr. Herbert A. Kuvin for Defendants. 


FLANNAGAN, J.: This is an action to recover damages for the 
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alleged failure of defendants to perform a contract of sale with plaintiff 
(the purchaser) for the conveyance of certain real estate. The plaintiff 
limits his demand (as the Court understands it) to the initial payment 
or deposit which he made at the time of the signing of the contract. The 
defendants interpose several defenses, amongst them two (numbered 3 
and 4), which are based upon the allegation that the plaintiff is precluded 
from maintaining the instant suit by a certain decree in Chancery. 

By stipulation in open court, counsel submit the record, stenographer’s 
transcript and opinion in the Chancery suit and move for the dismissal of 
the complaint on the ground set up in the answer, to wit, that the chancery 
decree bars the present action. The plaintiff, on the other hand, moves to 
strike out counts third and fourth above mentioned. 

The matter was argued orally and on written briefs reserved to 
be submitted after the oral argument. Although the oral argument 
was heard several months back, the final brief was not submitted until 
about March 29 last. 

An examination of the bill in Chancery reveals that the Chancery 
suit was between the same parties as those to the present action and 
that the bill was for specific performance of the same contract upon 
which the instant suit is brought, but the bill contains no matter in- 
voking the jurisdiction of the Chancery Court to award damages in 
the event specific performance is refused. The Chancery Court dis- 
missed the bill upon the grounds appearing in the following quotation 
from the final decree: 


“And it further appearing to the satisfaction of the Court that the 
contract was not duly acknowledged according to law by either of said 
defendants; that the same is not certain in its terms; that the said 
complainant did not proceed promptly to enforce his remedy and is 
guilty of laches; and that the defendants have spent a considerable 
amount of money on the premises and have made some progress in the 
erection of the garage on said premises due to the failure of the said 
complainant to enforce his remedy at the proper time; 

“And the Court being of the opinion that the complainant is not 
entitled to the specific performance of the aforesaid agreement 4s 
prayed by him in his bill of complaint filed herein: 

“It is on this 9th day of April, 1926, ORDERED, ADJUDGED 


AND DECREED that the complainant’s bill filed in the above stated | 


cause be and the same is hereby dismissed.” 


Neither did the complainant invoke, nor did the Chancery Court 
assume, jurisdiction to pass upon any right Vosseller (plaintiff) may 
have to recover the deposit he paid at the time the contract of sale 
was entered into. 

It was optional with the Court of Chancery whether or not to 
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assume such jurisdiction, 1 Pomeroy on Eq. Jur. 3d Ed., sec. 181, p. 
995, 21 C. J. 140 Sec. 119; Shaw v. Beaumont Co. 88 L. 333. 

Vosseller had no opportunity to require, as of right, the exercise 
of this jurisdiction. He had no right to demand its exercise. Its ex- 
ercise was optional with the Court whether on his motion or without 
i The alternative which the Court followed was not to exercise it. 

The general rule in substance as usually stated, is that matters 
which might have been litigated (as well as those actually litigated) 
are regarded as litigated. But this I apprehend refers only to matters 
which might have been of right litigated. It would be unreasonable 
to apply such a rule to matters which were optional with the Court to 
aljudicate or not in its sound discretion and which the Court did not 
infact elect to adjudicate. ‘The rule that parties are held bound in 
respect of matters which might have been litigated is evolved in the 
interests of the public to reduce its expense of litigation and that of 
the litigants and to avoid vexation. It is based upon the theory that 
the litigant has had his day in court on the issue in question. But 
if the litigant did not have a right to a determination of the issue and 
the Court at its option did not consider it, then the litigant has not 
had his day in court on that issue and the reason for the rule fails. 

The defendants having failed to sustain the burden of establishing 
the allegations of defenses 3 and 4 on the issues raised by the in- 
terposition of those defenses, the motion to dismiss the complaint is 
denied, and the motion to dismiss the defenses set up in the third 
and fourth counts is granted. 





TOWN OF BOONTON vs. KNIGHTS OF COLUMBUS BLDG. ASSN. 


(State Board of Tax Appeals, June 12, 1934) 


Taxation—C orporation not organized to hold property for use of two or more 
charitable organizations not entitled to exemption 


In the matter of the appeal from the action of the Morris County 
Board of Taxation exempting from taxation for the year 1933, property 
inthe Town of Boonton, County of Morris and State of New Jersey. 

For Appellant, Mr. S. C. Garrison. 

For Respondent, Mr. James W. Phelan. 


WEAVER, President: On October 1, 1932, the Knights of Colum- 
bus Building Association owned property in the Town of Boonton, as- 
essed for $5,300 for the year 1933, as follows: 


Improvements 
On appeal the Morris County Board of Taxation exempted the 
Moperty from taxation and cancelled the assessment. That action is 
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before us for review. The case has been submitted upon a stipulation of 
facts. 

Respondent was incorporated in 1920 under the provisions of an 
act to incorporate associations not for pecuniary profit. The second 
paragraph of the certificate of incorporation reads as follows: 

“The purposes for which this corporation is formed are to promote 
and advance the interest and welfare as well as the principle of charity, 
benevolence and brotherly love among the members and their families 
and of the order of the Knights of Columbus in Boonton, New Jersey, 
and to own, operate, manage and control a building or buildings as a 
club or clubs for the sole and exclusive use and enjoyment of and for 
the members of the order of Knights of Columbus, to engage in and 
undertake to furnish any and all kinds of amusements, entertainments, 
refreshments and anything that may be necessary or convenient for the 
maintenance and operation of a well appointed club.” This provision 
of the certificate of incorporation was amended on February 24, 1933 
However, we are not concerned with the amendment, as it was mad 
subsequent to the assessing date. 

Title was acquired by the respondent in 1920, and since that date 
the building has been actually and exclusively used by Walter J. Barret 
Council No. 1954, Knights of Columbus and by Court Joan of Are, 
Catholic Daughters of America. According to the stipulation, both as- 
sociations are organized exclusively for the mental and moral improve- 
ment of men and women. 

The purchase of the building was financed by the sale of non- 
interest bearing bonds to members of the Knights of Columbus, and by 
a mortgage upon the property. The Catholic Daughters of America 
pay no rent, but contribute small sums of money when the condition of 
the treasury permits. No part of the building is rented, and no revenue 
other than that above mentioned is derived. 

The respondent contends that its property is exempt from taxation 
by the provisions of Section 203, subdivision 4 of the General Tax Act 
of 1918, as amended by Chapter 372 of the Laws of 1931. This section 
provides for the exemption from taxation of— 


“* * * all buildings owned or held by an association or corporation 
created for the purpose of holding the title to such buildings as are actually 
and exclusively used in the work of two or more associations or corpora- 
tions organized exclusively for the moral and mental improvement 0! 
men, women and children, * * * ; provided, * * * that the foregoing ¢x- 
emptions shall apply only where the association, corporation or institution 
claiming the exemption owns the property in question and is incorporated 
or organized under the laws of this State and authorized to carry owt 
the purposes on account of which such exemption is claimed.” 
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According to its charter, the purposes of the association are to own, 
operate, manage and control a building or buildings as a club or clubs for 
the sole and exclusive use and enjoyment of and for the members of the 
order of the Knights of Columbus. The use of the building is limited 
to the purposes of a club of a social nature, and under the charter it is not 
germitted to be used for charitable purposes. 

In order to be entitled to exemption under the statute, a holding cor- 
poration must be created for the purpose of holding the title to such build- 
ings as are actually and exclusively used in the work of two or more char- 
itable associations, and must be authorized to carry out the purposes on 
account of which the exemption is claimed. The respondent is not entitled 
to exemption under the statute. 

The action of the Morris County Board of Taxation is reversed and 
the assessment is restored. 





ABSTRACTS FROM RECENT DECISIONS OF INTEREST IN THE 
UNITED STATES SUPREME COURT 


Dayton Power & Light Co. vs. Public Utilities Commission of Ohio, 
decided April 30, 1934, 54 S. Ct. Repr. 647. 

This is a rate case in which appeal was taken by the gas company, 
anatural gas distributor, from rates imposed by the Public Utilities Com- 
mission of Ohio. Under the Ohio Statute, the appellant had been per- 
mitted to put into effect increased rates, upon filing a bond securing the 
te-payment to the consumers of such portion of the increased rate as the 
Commission, upon final hearing, might determine to have been unreason- 
able or excessive. ; 

A number of important points were argued before the Supreme 
Court, one of which is interesting in view of the present Public Service 
rate case. The company was not a producer of gas, but purchased its gas 
by contract from a subsidiary company. The contention was that the 
price fixed in that contract was to be taken in determining the fairness 
of the rates imposed. The Court held that such contract price did not 
conclude the State Public Utilities Commission from determining the cost 
of gas to the producing company for rate making purposes. On this 
point the Court said: 


“The contract between the appellant and the Ohio Fuel Gas Com- 
pany called for payment at the rate of 45 cents per thousand cubic feet; 
the commission found this price to be excessive to the extent of 6 cents, 
thereby reducing to 39 cents the allowance to be made as a proper operat- 
iig expense. There is no doubt under the decisions of this court that the 
‘ommission was not concluded by the price fixed in the agreement. This 
fesults from the relation of intimate alliance between the buyer and the 
«ller. They were not dealing with each other at arm’s length, and the 
Prices that they fixed in their inter-company transactions were of no con- 
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cern to the consumer unless kept within the bounds of reason. Wester 
Distributing Co. v. Public Service Commission of Kansas, 285 U. S. 119, 
52 S. Ct. 283, 76 L. Ed. 655; Smith v. Illinois Bell Telephone Co., 28 
U.S. 133, 51 S. Ct. 65, 75 L. Ed. 255; United Fuel Gas Co. v. Railroad 
Commission of Kentucky, 278 U. S. 300, 320, 49 S. Ct. 150, 73 L. Ed. 
390. 


Lindheimer, et al. v. Ilhinois Bell Telephone Co., 54 S. Ct. Rpr. 658. 

People who have noted with amazement the publication of advertise- 
ments and the issuance of annual reports of Utility Companies setting 
forth the expansion of their business and the improvement in their 
financial affairs, at a time when they are also being treated to lengthy 
arguments before Utility Commissions in which it is strenuously urged 
that proposed rates are confiscatory and exhorbitant, will find some mea- 
ure of satisfaction in the statement of the Supreme Court in this case. 
(Syllabi hereunder from the Supreme Court Reporter, copyrighted 194 
by West Publishing Company. Re-printed by permission of said Com 
pany). 


1. Telegraphs and Telephones. 
Financial history of telephone company held to show that company 
was not operating under confiscatory rates, as respects its right to enjom 


State Commerce Commission from enforcing order reducing telephone 
rates and ordering refund of amounts charged in excess of challenged 
rates. 

Financial history of the telephone company showed that its capital 
stock rose from $9,000,000 in 1901 to $70,000,000 in 1923, $80,000,000 
in 1925, $110,000,000 in 1927, $130,000,000 in 1929, and $150,000,000 in 
1930; that its funded debt, which was somewhat less than $50,000,000 
in 1923, continued at about the same amount until 1930; that during such 
period the telephone company paid interest on its debt and 8 per cent. 
dividends on its stock; that its ‘fixed capital reserves,’ which are the de 
preciation reserve and the reserve for amortization of intangible capital, 
rose from $37,575,004 in 1923 to $63,966,748 in 1930, and to $69,242,667 
in 1931; that the company’s surplus and undivided profits increased from 
$5,600,326 in 1923, to $23,767,381 in 1931; that its ‘fixed capital,’ which 
is the cost of total plant and general equipment, which was $145,984.04 
at the end of 1923, increased to $291,259,580 at the end of 1931; and 
that the intrastate investment of the telephone company approximated 60 
per cent. of the entire investment of the telephone company in the state 0! 
I}!inois.” 

“2. Public Service Commissions. 

In determining reasonable rates for supplying public service, it 
proper to include in ‘operating expenses,’ which is the cost of producing 
service, an allowance for consumption of capital in order to maintain 
integrity of investment in service rendered, and amount necessary to be 
provided annually for this purpose is subject of estimate and computa- 
tion. 
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By the ‘straight line’ method of computation, which is approved by 
the Interstate Commerce Commission, the annual depreciation charge is 
obtained by dividing the estimated service value by the number of years 
of estimated service life, which method is designed to spread evenly over 
srvice life of property loss which is realized when the property is ulti- 
mately retired from service. According to the principle of this account- 
ing practice, the loss is computed upon the actual cost of the property as 
entered upon the books, less the expected salvage, and the amount charged 
each year is one year’s pro rata share of the total amount.” 


Aschenbrenner vs. United States Fidelity & Guaranty Co., 54 S. Ct. 
Rpr. 590. 

This was an action upon an accident policy containing a double 
indemnity clause providing for double indemnity in case of death 
while a passenger on a common carrier. The insured attempted to 
board a moving train and, in doing so, fell from the step of a passenger 
coach and received injuries from which he died. In the opinion of the 
Court, written by Mr. Justice Stone, we find this language: 


“We think the word ‘passenger’ cannot be restricted to the tech- 
nical meaning which may be assigned to it by the law of common 
carriers, for it also has a common or popular meaning which would 
at least include the insured who, with a ticket in his possession, was 
riding on the steps of the train. In its usual popular significance the 
term, when applied to one riding a train, indicates a traveler, intend- 
ing to be transported for hire or upon contract with the carrier, and 
distinguishes him from those employed to render service in connec- 
tion with the journey. See Wood v. General Accident Insurance Co. 
of Phila. (C. C. A.) 160 F. 926; Travelers’ Insurance Co. v. Austin, 116 
Ga. 264, 42 S. E. 522, 59 L. R. A. 107, 94 Am. St. Rep. 125; Ward v. 
North American Accident Insurance Co., 182 Ill. App. 317; compare 
Continental Life Ins. Co. v. Newman, 219 Ala. 311, 123 So. 93; United 
States Casualty Co. v. Ellison, 65 Colo. 252, 176 P. 279. None of the 
standard dictionaries defines the term in a fashion suggesting that its 
meaning is to be limited in terms of the legal liability of the carrier. 
While for the purposes of judicial decision dictionary definitions often 
are not controlling, they are at least persuasive that meanings which 
they do not embrace are not common.” 


Pokora vs. Wabash Ry. Co., decided April 2, 1934, 54 S. Ct. Rpr. 580. 

The decision in this case very clearly modifies and limits the con- 
struction heretofore placed by many Courts upon the decision of the 
United States Supreme Court in the case of B. & O. R. Co. v. Good- 
man, 275 U.S. 66, 48 S. Ct. 24, 72 L. Ed. 167, 56 A. L. R. 645. 

After the decision in the Goodman case,the public was advised by 
lamboyant lithographs posted about the country that it was the duty 
of the operator of a motor vehicle, in approaching a railroad crossing, 
this vision was obstructed, to alight from his vehicle and proceed 
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to a point where he could view the track before attempting to pass anj 
that anyone passing a railroad crossing in a moving vehicle woul 
otherwise be held guilty of contributory negligence. 

In an opinion by Mr. Justice Cardozo, this version of the Good- 
man Case is completely annihilated, in unmistakable language. A rule 
of reason is adopted which serves in most cases, where vision is ob- 
structed through the acts of the railroad company, to raise a ques- 
tion for the jury, although the applicability of the Goodman case in 
this State, where there is a statute requiring questions of contributory 
negligence to be submitted to the Jury, is always to be considered a 
doubtful point, the decision in this case goes far to clarify the situa- 
tion. 

Upon this point Justice Cardozo said: 


“Standards of prudent conduct are declared at times by courts, 
but they are taken over from the facts of life. To get out of a vehicle 
and reconnoitre is an uncommon precaution, as everyday experience 
informs us. Besides being uncommon, it is very likely to be futile 
and sometimes even dangerous. If the driver leaves his vehicle when 
he nears a cut or curve, he will learn nothing by getting out about th 
perils that lurk beyond. By the time he regains his seat, and sets his 
car in motion, the hidden train may be upon him. See, e. g., Torgeson 
v. Missouri-K. T R Co., 124 Kan. 798, 800, 801, 262 P. 564, 55 A. L.R. 
1335; Dobson v. St. Louis-S. F. R. Co., supra; Key v. Carolina & X. 
W. R. Co., 150 S. C. 29, 35, 147 S. E. 625; Georgia Railroad & Banking 
Co. v. Stanley, 38 Ga. App. 773, 778, 145 S. E. 530. Often the added 
safeguard will be dubious though the track happens to be straight, 
as it seems that this one was, at all events as far as the station, about 
five blocks to the north. A train traveling at a speed of thirty miles 
an hour will cover a quarter of a mile in the space of thirty seconds. 
It may thus emerge out of obscurity as the driver turns his back to re 
gain the waiting car, and may then descend upon him suddenly when 
his car is on the track. Instead of helping himself by getting out, he 
might do better to press forward with all his faculties alert. 50 4 
train at a neighboring station, apparently at rest and harmless, may 
be transformed in a few seconds into an instrument of destruction. 
At times the course of safety may be different. One can figure to 
oneself a roadbed so level and unbroken that getting out will be a 
gain. Even then the balance of advantage depends on many circum- 
stances and can be easily disturbed. Where was Pokora to leave his 
truck after getting out to reconnoitre? If he was to leave it on the 
switch, there was the possibility that the box cars would be shunted 
down upon him before he could regain his seat. The defendant did 
not show whether there was a locomotive at the forward end, oF 
whether the cars were so few that a locomotive could be seen. If he 
was to leave his vehicle near the curb, there was even stronger reason 
to believe that the space to be covered in going back and forth woul 
make his observations worthless. One must remember that while the 
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traveler turns his eyes in one direction, a train or a loose engine may 
be approaching from the other. 

Illustrations such as these bear witness to the need for caution in 
framing standards of behavior that amount to rules of law. The need 
is the more urgent when there is no background of experience out of 
which the standards have emerged. They are then, not the natural flower- 
ings of behavior in its customary forms, but rules artificially developed, 
and imposed from without. Extraordinary situations may not wisely or 
fairly be subjected to tests or regulations that are fitting for the common- 
place or normal. In default of the guide of customary conduct, what is 
suitable for the traveler caught in a mesh where the ordinary safeguards 
fail him is for the judgment of a jury. Dolan v. D. & H. Co., 71 N. Y. 
285, 288, 289; Davis v. N.Y.C.& H. R. R. Co., 47 N. Y. 400, 402. The 
opinion in Goodman’s Case has been a source of confusion in the federal 
courts to the extent that it imposes a standard for application by the 
judge, and has had only wavering support in the courts of the states. We 
limit it accordingly.” 





CURRENT DECISIONS 


Digests of, and Comments upon Important Current Decisions of the 
New Jersey Courts. Selected and Compiled by 
Maurice C. BRIGADIER. 


Trusts ... Revocability of Irrevocable Trust 


Complainant entered into an agreement with defendant trust company, 
whereby income from certain securities deposited with the company as 
trustees and belonging to her husband, then in prosperous circumstances, 
was to be applied to pay premiums on a large insurance policy issued on 
her husband’s life, until his death. Under the provisions of the trust 
the proceeds of the policy, which were payable to the company, as well 
as the proceeds from the securities, were to form a trust fund from which 
the company was to pay the complainant wife the income for life if she 
survived her husband; thereafter to her children for life and on their 
death to pay the corpus as the children by will might direct; or in default 
of will, to the issue of the insured; or in default of both will and issue, 
then to the brother of the assured or, if he be dead, to his six children. 
Both complainant and her husband are reduced to penury; the income re- 
ceived by the trustee company from the trust securities has dwindled so 
that it barely meets premium requirements. Two of complainant’s chil- 
dren are still infants; the rest adults. Husband and wife, and the adult 
children, filed a bill seeking to revoke the trust agreement and to have 
the securities restored for the pressing needs of the family. The brother 
of the assured and his children appear but do not oppose; the trust com- 
pany has no special interest in the outcome of the suit. The Vice-Chan- 
tellor held that the agreement should be revoked and the securities re- 
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stored. On appeal to the Court of Errors and Appeals, held, affirmed 
Reuther v. Fidelity Union Trust Co., 116 N. J. Eq. 81, 172 A 386. The 
instrument is essentially one for the welfare of the family. It is improy- 
ident even as to the minor children who because of their infancy, cannot 
pray for an annulment. It is of more importance that the necessities 
of life be provided for them now than that they should have patrimony 
at some future time when in all probability they will be able, if properly 
nurtured to care for themselves. The Vice-Chancellor below rested his 
decision largely upon the conclusion that the gift was unwise and in- 
provident and should be set aside, because it divested the parents of prac- 
tically all their savings and put it out of their power to resort to any fund 
with which to tide themselves over lean years which might result as a nat- 
ural business risk and which in fact did come to the complainant hus- 
band. The Court of Errors although approving in the main reasons given 
below rested its decision upon the theory that the trust agreement was im- 
provident as to the minors. This decision would seem to indicate that the 
improvident nature of a gift may be determined from the failure to fore- 
see the possibility of the donor becoming improvident due to a change in 
circumstances over which he largely has had no control. It would seem 
that this decision will open new avenues of thought with respect to the 
revocability of apparently irrevocable trusts. 
Torts ... Payment by Joint Tort-Feasor 

Plaintiff was a passenger in a bus which collided with a bus of the 
defendant. Plaintiff sued the defendant and at the trial defendant offered 
to prove that the plaintiff had received compensation from the owner of 
the bus in which he was a passenger, as a result of the accident. Plaintiff 
objected on the grounds that same was paid for signing a covenant not to 
sue the tort feasor making the payment. The trial Judge sustained the 


objection. On appeal to the Court of Errors and Appeals, held, reversed. 
Brandstein v. Ironbound Transportation Co., 112 N. J. L. 585. 172 Atla. 
580. The authorities upon the subject are not harmonious. The weight 


of authority holds that when a suit is brought against one joint wrong- 
doer, the amount received for the execution of a covenant not to sue 
another joint wrong-doer is to be credited on any liability which may be 
found to exist against the one sued. It is a fundamental rule that a pet 
son damaged can receive but one satisfaction for his injuries. While a cov- 
enant not to sue one joint tort-feasor does not release the other joint tort 
feasor, and while no enforced contribution exists as between joint tort 
feasors, nevertheless any payments received from any of the joint tort 
feasors is admissible in mitigation of damages sought to be recovered 
from the other. This rule can have no application to payments made by 
one other than one of the joint tort-feasors. 
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CURRENT DECISIONS 


Divorce ... Validity of Foreign Decree 


Wife filed a bill for support and maintenance against her husband 
under Sect. 26 of the Divorce Act. The answer of the husband pleaded 
, Nevada decree of divorce. By special replication, the complainant at- 
tacked the validity of this decree on the ground of fraud. The proof 
disclosed that the defendant left New Jersey for Reno, Nevada and six 
weeks after arrival, filed his petition for divorce. A month later, com- 
plainant wife, filed her bill for support and maintenance in New Jersey 
and obtained an ad interim restraint against the defendant prosecuting 
his divorce action in Nevada, which restrait was served personally upon 
the defendant in Reno. The defendant, notwithstanding, the restraint 
proceeded to final decree in the Nevada Courts. Advisory Master held 
that the decree of the Nevada Court was procured by fraud and that it 
is null and void in New Jersey. On appeal to the Court of Errors and 
Appeals, held affirmed. DiBrigada v. DiBridaga, 116 N. J. E. 208. 172 
a 505. The Nevada decree was void in this state for two reasons: 
Firstly, because the domicile established by the defendant in Nevada was 
a fraudulent one, and although the adjudication of the Nevada Court 
that the defendant was a resident of Nevada is conclusive as to such fact 
recited in the decree, it is not conclusive as against fraud which was never 
shown to the Nevada Court. Secondly, the ground upon which the 
Nevada decree was based was that of extreme cruelty which occurred 
while the defendant resided in New Jersey. Sect. 33 of the Divorce Act 
(2C. S. 2041), provides, that if any inhabitant of this State shall go 
into another State to obtain a decree of divorce for a cause which occurred 
while the parties resided in this State the decree so obtained shall be of 
no force or effect in this State. 


Negotiable Instruments .. . Delivery of Incompleted Instrument 


The president of the plaintiff corporation, drew a check of the cor- 
poration in blank, the date, amount and name of the payee not being 
written in the check, but on the back was written the words ‘“‘payment of 
Commercial Ex.” The check was payable at defendant bank. The check 
was stolen apparently from the safe of the plaintiff, was filled in by the 
theif payable to cash, and endorsed by one Jack Cohen. The check was 
then presented to the drawee bank to be cashed. The Teller of the bank 
asked the man who presented the check, if he was employed by the 
plantiff and being answered that he was, cashed the check without further 
inquiry. The bank having debited the plaintiff’s account with the sum 
represented by said check, the plaintiff instituted suit against the bank to 
recover same. Judgment having been entered in favor of the plaintiff, 
on appeal to the New Jersey Supreme Court, held affirmed. Joseph Heim- 
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berg Inc. v. Lincoln National Bank, 113 N. J. L. 76. 172 A 528. Sect. 
15 of the Negotiable Instrunjents Act provides, as follows: “Where an 
incomplete instrument has not been delivered it will not, if completed 
and negotiated without authority, be a valid contract in the hands of any 
holder as against any person whose signature was thereon before de- 
livery.” In construing this provision of the Negotiable Instrument Law 
as applicable to the rights and liabilities between a depositor and his 
bank under the above circumstances, the authorities throughout the 
country are in conflict and have applied at least three distinct theories, 
The first theory rests upon a strict and literal construction of Sect. 15, 
under which the section is made to apply to the above circumstances as 
between depositor and his bank resulting in a liability on the part of the 
bank whenever the former pays on a check which was incomplete and not 
delivered by the drawer thereof. The second theory places the liability 
upon the depositor who made possible the loss by his negligence in sign- 
ing a check in blank. The third theory rests the liability on the bank upon 
the theory that the bank was guilty of negligence in cashing the check 
without first making proper inquiry. This latter theory is adopted by 
the Supreme Court as the law of this State. 


Negligence ... Duty of Manufacturer of Goods for Public Consumption 


Plaintiff purchased a bar of candy from a retail candy store keeper. 
This bar of candy was manufactured and wrapped by the defendant 
corporation. Plaintiff took a bite of the candy, swallowed it and had a 
funny taste in her mouth and discovered that she had swallowed a worm 
that was in the candy, which caused her to become sick and incapacitated. 
Judgment having been entered in favor of the plaintiff, on appeal to the 
New Jersey Supreme Court, held affirmed. Cassini v. Curtis Candy Co., 
113 N. J. L. gt. 172 A 519. A manufacturer of a commodity, canned, 
bottled or sealed in a container or wrapper is under a duty to an ultimate 
consumer to exercise reasonable care in its production. This duty arises 
regardless of any contractual relations between the consumer and the 
manufacturer and the recovery in such case is based on negligence. 
Griffin v. James Butler Grocery Company, 108 N. J. L. 92. 156 A 636. 
Distinguished. In that case the plaintiff and other members of the 
family, after eating a meal including canned peaches sold by the de- 
fendant, became violently ill. The action aganst the defendant was based 
upon a breach of warranty. Since there was a contractual relationship 
between the defendant and the plaintiff in that case, an action could be 
based upon a warranty. As between manufacturer and ultimate purchaser 
who has not dealt with manufacturer, no contractual relationship exists 
and no warranty, express or implied can therefore exist. In such case 
the action must be based upon the breach of duty of care. 
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Breach of Promise to Marry ... Defense of Lack of Chastity 


Plaintiff sued defendant for damages in an action for breach of 
promise to marry. Defendant’s defense was that the plaintiff had 
given birth to an illegitimate child, was consequently unchaste and 
that the defendant was absolved from his obligation to carry out his 
promise to marry. The proof showed that the plaintiff, while under 
sixteen years of age and unmarried, was the victim of a felonious as- 
sault to which she in nowise consented, and that as a result of this 
assault, she gave birth to a child. Judgment having been entered in 
favor of the plaintiff, on appeal to the Court of Errors and Appeals, 
held affirmed. Longmuir v. Ashbey, 113, N. J. L. 115. 172 A 372. 
An early case in this State, Budd v. Crey, 6 N. J. L. 370, held, that if a 
man, ignorant of the real character of a woman enters into an engage- 
ment to marry and afterwards discovers her to be lewd and unchaste, 
that it is a sufficient justification for him to refuse a compliance with 
his promise. The plaintiff having been the victim of a felonious as- 
sault to which she in nowise consented, is not regarded as unchaste 
as a result thereof. 


Attorney and Client .. . Jurisdiction of the Court of Chancery 


The defendant had been City Attorney of Hackensack and as 
such had been conducting a certiorari proceeding in its behalf in a 
Court of Law. The City by petition of the Court of Chancery obtained 
an Order to Show cause against the attorney why he should not be 
required to turn over to the City the papers in that suit from which 
he claimed to have a lien for services rendered as City Attorney. The 
defendant attorney challenged the jurisdiction of the Court of Chanc- 
ery to determine this matter in this proceeding. The Vice Chancellor 
below held, that as against the City the Attorney had no right of lien 
and that the Court of Chancery had jurisdiction to proceed summarily 
against an attorney not only in a case of dishonesty but even where 
the behavior of the solicitor is oppressive or clearly illegal. The Vice 
Chancellor ordered the City Attorney to deliver all papers in his pos- 
session as counsel for the City, to the City. On appeal to the Court 
of Errors and Appeals held reversed. Hackensack v. Winne, 116 N. J. 
E. 8%. 172 A 601. The proceeding was irregular because it was com- 
menced and carried on in a summary way by a petition and order to 
show cause and not by a bill and subpoena to answer. The particular 
proceeding involved in the dispute was not within the jurisdiction of 
the Court of Chancery, it was in a proceeding for the enforcement of 
atrust. It was essentially in the nature of the proceeding disciplinary 
by a Court against a practitioner. The papers in the attorney’s hands 
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related entirely to a proceeding in a Court of Law and therefore re. 
lated to litigation entirely outside the scope and jurisdiction outside 
the Court of Chancery. The petition must be dismissed as beyond the 
jurisdiction of the Court of Chancery. 


Equity ... Granting of Relief, Notwithstanding Disobedience of Court's 
Order 


In a suit for divorce, wife obtained a decree nisi with an allowance 
of alimony to continue until further order. The final decree in the suit 
directed that the decree nisi be made absolute and made no other pro- 
vision as to alimony. Subsequently, while the defendant was in ar- 
rears he applied before the Advisory Master for an Order reducing 
the same, which order was allowed. On appeal to the Court of Errors 
and Appeals, held affirmed. Traudt v. Traudt, 116 N. J. E. 75. 172: 
749. 

Although the Court of Chancery has held that it is an established 
rule of that Court not to relieve a party of his duties under the Court’s 
Order, unless that Order is first obeyed (Cooper v. Cooper, 103 N. J. 
E. 416), nevertheless, the principle rests mainly upon the conception 
that a party may not at the same time and in the same manner be a 
suitor before and a contemner of the Court. Since the principle is 
grounded in the displeasure of the Court at the disobedience of its 
mandate and is in the interest and for the safety of the public with 
respect to the due administration of justice, it is a matter of discre- 
tion for the Court to determine whether the rule should be applied. 
It is not primarily for the opposing litigant in whose favor the order 
stands and therefore, a departure from the rule does not give rise to 
a ground on appeal in favor of that party. 


Executors and Administrators .. . Liability for Depreciation of Value oj 


Assets. 


A bank as administrator of an estate of a deceased, filed an account 
to which exceptions were taken. These exceptions were based upon 
the failure of the administrator to make sale of securities in his posses- 
sion as of October Ist, 1929, which had come into his possession about 
seven months prior to that date The proof showed that due to the 
securities market crash of October 1929 the securities which were 
still unsold had depreciated greatly in value. The Court below sur 
charged the account of the administrator with the amount of this 
depreciation. On appeal to the Court of Errors and Appeals, held re- 
versed. Peoples National Bank, etc. Pemberton v. Bichler, 116 N. 
J. E. 617. 172 A 20%. These securities were nearly all investments 
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made by the decedent in his lifetime as to which a different degree of 
responsibility attaches them to such securities as constitute invest- 
ments made by a trustee. The administrator acting in a trust capacity 
isnot answerable to any greater extent than a trustee would be. The 
law holds trustees answerable to the exercise of reasonable diligence 
and ordinary prudence and caution. A trustee is not an insurer. Wis- 
dom that comes after an event has happened is not the test of responsi- 
bility. The securities market crash of October 1929, was not dis- 
cernible to the general public and prescience is not chargeable to the 
administrator in this case. The administrator can only be chargeable 
with a loss which occurs because of the lack of diligence after a rea- 
snable time within which to dispose of the securities has passed. See 
inre: Cross, 115 N. J. E. 611, where an executor was held liable for 
losses entailed upon his failure to sell speculative stocks. In this 
case the executors continued to hold on to the speculative stocks, not- 
withstanding the market crash of 1929, with the result that subsequent 
to the 1929 crash the stock continued to drop with a resultant enor- 
mous depreciation in value. The Court held the executors chargeable 
because they failed to sell the stocks which prudence had dictated after 
admonition received in the stock crash of 1929. 171 A 152. In re: 
Pettigrew, 115 N. J. E. 401, distinguished. Trustee not held charge- 
able for depreciation in value of stocks due to falling market on the 
ground that trustee had exercised the same degree of care and caution 
which the ordinary cautious person would have exercised prior to 
October 1929. 





NEW JERSEY INDUSTRIAL RECOVERY ACT AND DECISIONS 
THEREUNDER 


_(Nore.—For several months past, the Journal has been presenting to its readers 
various legal phases of the National Industrial Recovery Act. Our State has passed 
an Industrial Recovery Act in the laudable desire to cooperate with the Federal 
Government in its effort to stimulate industrial recovery. In an effort to be of 
lurther service to members of the profession, we are publishing the State Statutes 
relating to this subject and decisions of our local Courts regarding it. It is our in- 
tention to keep the profession advised from time to time as to further amendments 
to the Statute and decisions.—Enrror. ) 


On September 5, 1933, the Governor approved the New Jersey In- 
dustrial Recovery Act, which Act referred in its title to the National 
Industrial Recovery Act and declared the purpose of the State of New 
Jersey to cooperate in every way to further the aims of the National Act 
and the policy declared therein. Broad powers are delegated to the Gov- 
‘mor to establish a Code Authority to prescribe for codes for the various 
industries and for their enforcement. The text of the Act follows: 


AN ACT to provide for the co-operation of this State with the Fed- 
‘al Government and its officers and agencies in effectuating the policies 
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of a statute of the United States entitled “An act to encourage National 
Industrial Recovery, to foster fair competition, and to provide for the 
construction of certain useful public works, and for other purposes,” 
approved June sixteenth, one thousand nine hundred and thirty-three, in 
order to encourage industrial recovery, to reduce unemployment, to foster 
fair competition, to eliminate unfair competitive practices, by the enact- 
ment of legislation of like nature relating to transactions within the State 
of New Jersey, including those affecting intrastate commerce only; and to 
declare an emergency. 

BE IT ENACTED by the Senate and General Assembly of the 
State of New Jersey: 

1. The existence in this State of the present acute economic emer- 
gency, and the effects and certain causes thereof as declared in section 1 
of Title 1 of the act of Congress entitled “An act to encourage National 
Industrial Recovery, to foster fair competition, and to provide for the 
construction of useful public works, and for other purposes,” approved 
June sixteenth, one thousand nine hundred and thirty-three, is hereby 
recognized; and it is hereby declared that said emergency and the causes 
and effects thereof, as so declared, relate as well to commerce in this 
State, wholly intrastate in character, as to interstate and foreign com- 
merce and transactions affecting interstate and foreign commerce carried 
on in this State. It is hereby declared to be the policy of this State to 
co-operate with the Congress of the United States in the furtherance of 
the objects and purposes declared in said act of Congress, and each and 
every provision of this act shall be construed in accordance with the policy 
so declared, and in no wise so as to conflict with any of the provisions 
of said act of Congress or with any action of the President of the United 
States or any other Federal agency lawfully taken in pursuance of said 
act. 

2. To effectuate the policy of this act, the Governor is authorized to 
delegate all or any part of the powers and functions hereby vested in him 
to any officer or officers, department or departments, commisson or com- 
missions, or other agency or agencies of the State government, and to 
accept and utilize such voluntary and uncompensated services as he may 
find necessary, and to prescribe their authorities, duties and responsibil- 
ities. The consent of the State is hereby given, upon the written approval 
of the Governor, to the utilization by the President of the United States 
of the services of such State and local officers and employees as the Presi- 
dent may find necessary. The Governor, or agency to whom the Governor 
may delegate any of his functions and powers under this act, may call 
upon any agency maintained by the State or by any educational institution 
supported in whole or in part by State funds, or upon any officers or em- 
ployees of any county, municipal corporation, or body politic in this State 
for aid in carrying out his or its functions under this act. 

3. Anything in the common law or statute law of this State with 
respect to contracts in restraint of trade or commerce, or of competition, 
to the contrary notwithstanding, it shall be lawful: 

(a) For any persons, members of one or more trade or ind 
associations or groups, to meet, confer and agree upon a code or codes 0 
fair competition for the trade or industry, or subdivision thereof, repre- 
sented by them. When and if any such code shall have been approved 
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by the President of the United States, pursuant to section 3 (a) of Title 
1 of the National Industrial Recovery act aforesaid, and a copy thereof, 
including any conditions imposed by the President and any exceptions 
and exemptions from the provisions thereof, approved by the President, 
and duly certified or otherwise exemplified by the President, or such 
officer or agency as the President has or shall designate for the purpose, 
shall be filed with the Governor, the provisions thereof shall be the stand- 
ard of fair competition for such trade, or industry or subdivision thereof, 
and for all persons engaged therein in this State, as regards intrastate 
commerce therein and whether or not affecting interstate or foreign 
commerce, and such code or codes when so approved and with such con- 
ditions, exceptions and exemptions, and any action taken on compliance 
therewith, shall be lawful. 

(b) In case any code or codes of fair competition agreed upon 
pursuant to paragraph (a) of this section shall affect intrastate commerce 
in this State only, and not be subject to the approval of the President 
by virtue of section 3 (a) of Title 1 of the National Industrial Recovery 
act, as in said paragraph set forth, then and in such case, upon the ap- 
plication to the Governor by one or more State trade or industrial associa- 
tions or groups, the Governor may approve any such code or codes of 
fair competition in intrastate commerce in this State for the trade or 
industry or subdivision thereof, represented by the applicant or applicants 
if the Governor finds: 

(1) That such association or groups impose no inequitable restric- 
tions on admission to membership therein, and are truly representative of 
such trades or industries or subdivision thereof ; 

(2) That such code or codes are consistent with any like code or 
codes approved or prescribed by the President, pursuant to Title 1 of 
the National Industrial Recovery act aforesaid, for trades, industries or 
subdivisions thereof, carrying on business in this State, due regard, how- 
ever, being had for local conditions and local customs ; and 

(3) That such code or codes are not designed to promote monopo- 
lies or eliminate or suppress small enterprises, and will not operate to 
discriminate against them, and will tend to effectuate the policy of this 
act. The Governor may, as a condition of his approval of any such code, 
impose such conditions (including requirements for the making of re- 
ports and the keeping of accounts) for the protection of consumers, 
competitors, employees and others, and in furtherance of the public 
interest, and may provide such exceptions to and exemptions from the 
provisions of such code, as the Governor in his discretion deems necessary 
to effectuate the policy of this act. If the Governor shall find that any 
such code affects the services and welfare of persons engaged in other 
steps of the economtic process, he shall, before approving the same, afford 
to such persons an opportunity to be heard. 

No trade or industrial association or group shall be eligible to receive 
the benefit of the provisions of this paragraph until it files with the 
Governor a statement containing such information relating to the ac- 
tvities of the association or group as the Governor shall by regulation 
Prescribe. The Governor is authorized to prescribe rules and regulations 
tsigned to insure that any organization availing itself of the benefits of 
this paragraph shall be truly representative of the trade or industry, or 
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subdivision thereof, represented by such organization. Any organization 
violating any such rule or regulation shall cease to be entitled to the 
benefits of this paragraph. 

The provisions of any code of fair competition in intrastate com- 
merce, approved by the Governor, pursuant to paragraph (b) of this 
section, for any trade, industry, or subdivision thereof, shall, to the ex- 
tent not inconsistent with any lawful action of the President pursuant 
to any provision of Title 1 of the National Industrial Recovery act afore- 
said, whether taken prior to the approval of such code by the Governor, 
or thereafter, be the standards of fair competition for such trade, or 
industry, or subdivision thereof, and for all persons engaged therein in 
intrastate commerce in this State; and such code or codes, when so ap- 
proved, and with such conditions, exceptions and exemptions as the 
Governor is authorized to make therein by virtue of paragraph (b) of 
this section, and any action taken in compliance therewith, shall be law- 
ful, anything in the common or statute law of this State with respect to 
contracts in restraint of trade or commerce, or of competition, to the 
contrary notwithstanding. 

(c) For any persons engaged in any trade or business or sub- 
division thereof, for which the President of the United States has or 
shall prescribe and approve a code of fair competition by virtue of para- 
graph (d) of section 3 of Title 1 of the National Industrial Recovery 
act to take any action in this State, whether affecting interstate or foreign 
commerce, or affecting intrastate commerce only, to comply with the pro- 
visions of any such code. 

(d) Upon his own motion, or if complaint is made to the Gov- 
ernor that abuses inimical to the public interest and contrary to the 
policy herein declared are prevalent in any trade or industry, or sub- 
division thereof, and if no code of fair competition therefor has been 
theretofore approved by the President of the United States, the Gov- 
ernor, after such public notice and hearing as he shall specify, may 
prescribe and approve a code of fair competition in intrastate com- 
merce for such trade or industry, or subdivision thereof, which shall 
have the same effect as a code of fair competition approved by the 
Governor under subsection (b) of this section. 

4. Every code of fair competition, approved or prescribed, and 
every agreement entered into under this act, shall contain the follow- 
ing conditions: 

(1) That employees shall have the right to organize and bargain 
collectively through representatives of their own choosing, and shall 
be free from the interference, restraint or coercion of employers 0 
labor, or their agents, in the designation of such representatives or 11 
self organization or in other concerted activities for the purpose 0 
collective bargaining or other mutual aid or protection ; 

(2) That no employee and no one seeking employment shall be 
required as a condition of employment to join any company union Of 
to refrain from joining, organizing or assisting a labor organization 
of his own choosing; and F 

3) That employers shall comply with the maximum hours 0 
labor, minimum rates of pay, and other conditions of employment, 
approved or prescribed by the Governor. 
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For the purpose of carrying out the requirements of this section, 
the Governor may investigate the labor practices, policies, wages, 
hours of labor, and conditions of employment in any such trade or in- 
dustry, or subdivision thereof, and in any region or locality of this 
State. Such codes may differentiate according to experience and skill 
of the employees affected and according to the locality of employ- 
ment; but no attempt shall be made to introduce any classification ac- 
cording to the nature of the work involved which might tend to set a 
maximum as well as a minimum wage. 

5. Any code of fair competition approved by the President and 
filed as provided in section three of this act, any code approved by the 
Governor as therein provided, any such code prescribed by the Presi- 
dent or by the Governor as therein provided, shall be binding upon 
all persons engaged in any trade, industry or pursuit, or subdivisions 
thereof affected thereby and the provisions of any such code or agree- 
ment shall be the standards of fair competition for such trade or in- 
dustry or pursuit, or subdivision thereof. Whoever violates any pro- 
visions of any such code or agreement in any transaction in intra- 
state commerce, whether a participant in the formation thereof, or a 
party thereto, or not, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined not more than $500.00 for each 
offense, and each day such violation continues shall be deemed a 
separate offense. 

Any person who, either as director, officer or agent or any firm 
or corporation or as agent of any person, who shall be guilty of the 
violation of any of the provisions of this act, or who assists or aids 
directly or indirectly in such violation, shall be guilty to the same 
extent as the person, firm or corporation for whom or which he acts. 

6. The Court of Chancery of this State is hereby vested with 
jurisdiction and discretionary power, at the suit of the Attorney-Gen- 
eral, or by any person or trade association in interest, to prevent and 
restrain violations of any code of fair competition approved by the 
President and filed as provided in section three of this act, or by the 
Governor as therein provided, upon bill being presented to it. The 
approval of any such code by the President, and filed as provided in 
section three of the act, or the approval of the Governor as therein 
provided, shall be prima facie evidence of the reasonableness and fair 
ness of the provisions thereof Nothing in this section contained, how- 
ever, shall in any wise affect the criminal liability for violations of 
such codes, agreements, licenses, rules or regulations 

%. Whenever the Governor shall find that destructive wage or 
price cutting or other activities contrary to the policy of this act are 
being practiced in any trade or industry or any subdivision thereof, 
carried on in this State, and, after such public notice and hearing as 
he shall specify, shall find it essential to license business enterprises in 
order to make effective a code of fair competition under this act, or 
otherwise to effectuate the policy of this act, and shall publicly so an- 
nounce, no person shall, after a date fixed in such announcement, en- 
gage in or carry on any business, in or affecting intrastate commerce, 
specified in such announcement, unless he shall have first obtained a 
license issued pursuant to such regulations as the Governor shall 
Prescribe. 
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The Governor may sustain or revoke any such license after due notice 
and opportunity for hearing, for violations of the terms or conditions 
thereof. Any order of the Governor sustaining or revoking any such |- 
cense shall be final if in accordance with law. Any person who, with- 
out such a license or in violation of any condition thereof, carries on any 
such business for which a license is so required, shall, upon conviction 
thereof, be fined not more than $500.00 or imprisonment not more than 
six months, or both, and each day such violation continues shall be deemed 
a separate offense. 

8. Nothing in this act shall be construed to repeal or modify any 
of the provisions of Chapter 169 of the Laws of 1933 of this State or the 
amendment thereof, or Chapter 152 of the Laws of 1933 of this State. 

Nothing in this act, and no regulation thereunder, shall prevent an 
individual from pursuing the vocation of manual labor and selling or 
trading the products thereof; nor shall anything in this act, or regulation 
thereunder, prevent anyone from marketing or trading the produce of his 
tarm. 

No writ of certiorari or any other method of review of any of the 
acts, determinations, decisions or judgments of the Governor pursuant 
to the provisions hereof shall be allowed, issued or permitted after twenty 
days from the date of any such act, determination, decision or judgment. 

This act shall take effect immediately and shall cease to exist on June 
sixteenth, one thousand nine hundred and thirty-five, or sooner if the 
Governor shall by proclamation, or the Legislature by joint resolution, 
declare that the emergency recognized has ended. 

9g. If any part or parts of this act shall be held to be invalid or 
unconstitutional, the validity of the other parts hereof shall not thereby be 
affected or impaired. 

10. This act is hereby declared to be an emergency measure neces- 
sary for the immediate preservation of the public welfare, peace, health 
and safety. The reason for such necessity lies in the fact that an acute 
economic emergency prevails throughout the United States and in this 
State, and is productive of widespread unemployment and disorganization 
of industry. P 

This act may be cited as the “New Jersey Industrial Recovery Act. 

Approved September 5, 1933. 


Chapter 369 of P. L. 1933, was also enacted to make it a misde- 


meanor to use code emblems without authority and to wilfully violate codes 


after signing the President’s agreement. 

Supplementing the State Code, by Act approved March 14, 1934 
provision is made for the setting up of a Code Authority by appointment 
of the Governor and for the cost of administration of such Authority. 
This supplement reads as follows: 

BE IT ENACTED by the Senate and General Assembly of the 
State of New Jersey: 


1. Determination and assessment of cost of administration, etc. 
(a) The chief administrative agency or code authority (by —. 
ever term it may be designated) appointed or designated by virtue 0 
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the provisions of any code of fair competition approved by the Governor 
pursuant to the provisions of the act to which this is a supplement is 
hereby invested with the power, right and authority to incur, determine 
and fix the reasonable cost of the preparation, promulgation, administra- 
tion and enforcement of such codes, and the carrying out and fulfillment 
of the objects stated therein. 

(b) For the purpose of determining and fixing the cost of the 
preparation, promulgation, administration and enforcement of such codes 
and the carrying out and fulfillment of the objects stated therein, the 
said chief administrative agency or code authority shall prepare a budget 
to cover the estimated cost of such preparation, promulgation, adminis- 
tration and enforcenient for such period of time as may be designated in 
said budget. The items and amounts contained in said budget shall be 
subject to the approval of the Governor or the person appointed by the 
Governor and known as “Administrator of the New Jersey Industrial 
Recovery Act” as provided for by section four of this act. 

(c) Any such code authority or chief administrative agency 
designated by any code as aforesaid is hereby also invested with the power, 
right and authority to levy an assessment or fee on the members of the 
industry, for which a code has been approved, in order to raise the sum 
or sums which may be set up in an approved budget as hereinbefore pro- 
vided. Such assessment or fee shall be based upon the volume of business 
transacted within this State by any industry for which a code has been 
approved or upon such other facts or bases as may be equitable. Each 
member’s share, assessnfent and fee shall in no case exceed his reason- 
able and proportionate share of the amount necessary for the proper 
preparation, promulgation, administration and enforcement of such ap- 
proved code or codes. The assessment or fee shall be due from the 
person so assessed and exacted of the members of the industry affected by 
such code or codes on an equitable and uniform basis, and the funds 
accumulated by virtue of such assessment shall not become part of the 
general funds of the State. 

(d) Any assessment or fee levied as aforesaid by virtue of the 
provisions hereof shall become due from and be payable by the members 
of the industry for which a code has been approved at such time or times 
as may be fixed by any such code authority or chief administrative agency 
designated in any approved code of fair competition. Any such assess- 
ment or fee exacted or fixed by virtue of the provisions hereof shall con- 
stitute a personal debt of each one of the members of the industry so 
assessed and be due to any such code authority or chief administrative 
agency designated under any approved code or codes. 

(e)) Upon the failure of any member of the industry for which 
acode has been approved to pay an assessment or fee levied under the 
authority hereby given within the time fixed for payment thereof, the code 
authority, administrator or chief administrative agency named in said 
approved code or codes is hereby empowered to sue such delinquent in 
aly court of competent jurisdiction of this State and obtain judgment 
therefor, together with interest and costs in an action of debt. The said 
code authority, administrator or chief administrative agency shall have 
all the remedies and may take all the proceedings for the collection of 
aly such judgment or judgments which may be had or taken upon the 
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recovery of a judgment in an action at law upon contract. That no law. 
suit for such assessment shall be instituted without the express consen 
of the Governor or the person to whom he has delegated his authority 
under and by virtue of the act. 

(f) Any assessment or fee levied pursuant to the provisions hereof 
and approved by the Governor, or such person delegated by him, by 
virtue of the provisions of the act to which this is a supplement, may be 
cancelled, voided, modified, changed, corrected, altered, supplemented or 
amended by the Governor or by any person or persons to whom the 
Governor may have delegated his authority. 

(g) The code authority or chief administrative agency designated 
by any of said approved code or codes shall appoint one or more agents, 
employees or officers who shall have the sole authority to disburse the 
assessments or fees collected by virtue of the provisions hereof, and said 
disbursing agent or agents, employee or employees, officer or officers 
shall be required to give bond to said code authority with adequate and 
sufficient surety, to be approved as to form, sufficiency and amount by 
such code authority or chief administrative agency, subject to the ap- 
proval of the Governor, or by any person or persons to whom the Gov- 
ernor may have delegated his authority. 

2. Rules, regulations and modifications. 

(a) The Governor or such person or persons to whom he may 
delegate his authority under the act to which this is a supplement is 
authorized to prescribe such riles and regulations as may be necessary 
to carry out the purposes of the act to which this is a supplement and 
fees for licenses and for filing codes of fair competition. Such fees shall 
become part of the general funds of the State. Any violation of such 
rules or regulation shall be deemed a misdemeanor and punishable by 
hne not to exceed five hundred dollars ($500.00), or by imprisonment not 
to exceed six months, or both. 

(b) The Governor or such person or persons to whom he may 
delegate his authority under the act to which this is a supplement may 
from time to time, amend, supplement or modify any order, approval, 
license, rule or regulation pertaining to a state code issued under the 
act to which this is a supplement. That when a majority of an in- 
dustry representing both numbers and volume of business vote to 
cancel a code approved by the Governor, and there is a national code 
approved by the President for the same industry, then in that event 
it shall be mandatory upon the Governor or the person to whom he 
has delegated his authority to cancel the said code. 


3. Certifications. 

(a) Any copy of an approved State code or copy of any rule, 
regulation or order promulgated thereunder by the code authority oF 
chief administrative agency thereof shall when certified as a true copy 
by the Governor, or such person or persons to whom he may delegate 
his authority under the act to which this is a supplement, be evidence 
in all courts of this State of the same weight and force as the originals 
thereof. 

4. Administrator. if 

(a) The Governor is hereby authorized to appoint any citizen 
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of this State to be known as the “Administrator of the New Jersey 
Industrial Recovery Act,” and, in accordance with section two of the 
act to which this is a supplement, to delegate to such administrator all 
or any part of the powers and functions vested in the Governor by 
yirtue of the provisions of said act. 

5. This act shall take effect immediately. 

Approved March 14, 1934. 


Pursuant to these enactments, the Governor has set up a Code Au- 
thority within the State and various codes have been approved, to which 
reference will be made in a subsequent issue of the Journal. 

Perhaps the feature of the Codes arousing the widest criticism and 
most determined resistance is the price-fixing sections. Litigation aris- 
ing under the Codes has taken the form of complaints before local au- 
thorities seeking punishment for violations or appeals to the Court of 
Chancery for injunctive relief to restrain further violations of the Codes. 
The following cases will illustrate the trend of judicial opinion regarding 
applications for temporary relief by means of injunction. 


WILLIAM A. STEVENS, ATT’Y GENERAL, VS. BLACK & 
WHITE CLEANERS & DYERS CORP. ET AL. 


INJUNCTION—Preliminary injunction granted to State’s Attorney 
General to compel defendants to comply with provisions of the Code estab- 
lished by Code Authority. 


CONSTITUTIONAL LAW—The constitutionality of an act will 
be assumed, not only because of the ordinary presumption of constitu- 
tionality, but because of the fact that similar legislation has already under- 
gone the test of scrutiny by the Courts and been declared constitutional. 


RULES AND REGULATIONS OF ADMINISTRATIVE BOD- 
IES—Such rules will be assumed to be reasonable and legal upon applica- 
hon for preliminary injunction. 


DEFENDANTS MUST EXHAUST REMEDY GIVEN BY 
STATUTE BEFORE REFUSING TO OBEY LAW—Where the Code 
regulations provide an opportunity for those affected to apply for a re- 
vision or modification, defendants have no right to take the matter into 
their own hands and say which provisions they will abide by and which 
they will not abide by, but must make application to the duly constituted 
authority for modification and revision. 


INTERIM RESTRAINT NOT USUALLY GRANTED UNLESS 
FACTS SHOW IRREPARABLE DAMAGE—Rule may be different 
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where State isa party. Where the entire public of a State may be affected 
and those obeying the law are equally affected and the policy and effective- 
ness of the State legislation are in question, injunction will go to compel 
all to obey the law. 


N. R. A. INSIGNIA—Used by party of N. R. A. Insignia in its 
advertising, and posting of the Blue Eagle in its windows, gives the pub- 
lt the right to assume that they are obeying all of the provsions of the 


code. They cannot be heard to say that they are obeying all of the pro- 
visions of the code “except”. 

The opinion of the Court in this case was delivered by Vice-Chan- 
cellor Buchanan orally, and is as follows: 


THE COURT (Orally). The application for an order to show 
cause why these defendants should not be compelled to comply with 
the provisions of the code established under authority of the Legisla- 
ture of this State for persons engaged in the business which is being 
carried on by these defendants within the State. The legislation 
which is involved is emergency legislation ; legislation enacted because 
of the emergent economic conditions that exist; a fact which is stated 
in the legislation itself; a fact which is known to every man, woman 
and child in the country without that statement. This legislation is 
the effort of this State to co-operate with, and extend, the efforts made 
by the Federal Legislature and the Federal Government to bring back 
normal conditions, to overcome the emergency ; an emergency which 
is, in some forms, at least, comparable to the situation which would 
exist in a state of war. There is no war. There is no necessity for the 
declaration of martial law, but there is a situation which is responsible 
for—and which, in the minds of the Legislature, and the courts, and 
the Governor, warrants—legislation and administrative measures un- 
der that legislation which may be comparable to martial law. 

The Legislature has adopted this legislation: the administrative 
offices have set up the authority and administration organizations tor 
the carrying out of the provisions of that legislation. The administra- 
tive authority has established the code applicable to this administrative 
authority has established the code applicable to this industry. It 1s to 
be assumed, and will be assumed, on this application, that the legisla- 
tion is constitutional, not only because that is the ordinary presump- 
tion but because of the fact that similar legislation has already under- 
gone the test of scrutiny by the courts and has been declared con- 
stitutional. It will be assumed, as it should be assumed upon an ap- 
plication of this kind, that the rules and regulations in the codes which 
have been adopted and prescribed by the administrative organization 
are reasonable and legal. The only question which has given me any 
concern upon this application is the question as to whether or no an 
interim restraint should be granted. And by reason of the importance 
of the question in this application, I have given counsel for the de- 
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fendants the unusual opportunity to be heard upon the application for 
the order to show cause. 

The code and regulations adopted under the legislation in ques- 
tion provide an opportunity for any of those affected by that code to 
apply for revision or modification of any of the portions or provisions 
thereof which to them seem unfair, unreasonable, harsh, or for any 
other reason such as should require modification or revision. There 
has been no intimation by the defendants in this case that any such 
attempt has been made. It is my understanding from the allegations 
in the bill and affidavits—it is therein set forth—that no such applica- 
tion has been made. Certainly that statement has been made by 
counsel upon this hearing and has not been denied or contradicted by 
counsel for the defendants. We have, therefore, the situation where 
the State has imposed certain requirements upon these defendants, 
among all of the industry in general, and these defendants are violat- 
ing the provisions of that law. They are taking into their own hands 
the right to say which of those provisions they will abide by, and 
which they will not abide by; instead of taking the orderly course, and 
the course provided by the legislation, of making their application to 
the duly constituted authority for modification and revision. They 
are doing that which no citizen has the right to do, particularly does 
no citizen have the right to do that when his country and his state are 
inthe economic emergency that exists at present. It is the patriotic 
duty of everyone to assist—to help—to uphold the law, rather than 
to defeat or tend to defeat the efforts of the Legislature and the Gov- 
enor by disobeying the law. 

It is true that, in the ordinary case, the Court of Chancery will 
not impose interim restraint unless the facts show that irreparable 
damage will enure to the complainant by the withholding of that re- 
straint. If this were a case between two individuals there is no doubt 
inmy mind but that interim restraint should not be granted at this 
time. This, however, is not a case between two individuals. It is a 
case between the entire State of New Jersey—between the entire pub- 
lic of this State, and these two or three individuals—perhaps half a 
dozen or a dozen, if there be others, as counsel have indicated, who are 
inthe same situation and who are taking the same course. But it must 
be apparent to everyone that the damage which may result to the 
defendants, if there be any, by reason of the interim restraint, if 
eventually it should be determined that that restraint must be lifted, 
isa temporary damage ; a damage which can continue only for a week, 
or two or three weeks, and it is not irreparable to them any more than 
it would be in the case of loss which they would sustain if they had 
a strike in their place and were prevented from making the profits 
that they would otherwise make. Certainly it is no more irreparable 
tothem than is the damage which is being sustained by the other per- 
sons in this same line of business who are obeying the law and obey- 
ing the code and the regulations thereof. And it is obviously unfair to 
those persons who are obeying the law, . . . persons in this industry, 
persons in all of the other industries affected by the other codes, .. . 
unfair that the State, in its endeavor to accomplish a recovery from this 
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economic emergency, should permit these defendants to violate the law. 
It is essential for the carrying out of the purpose of the Legislature in 
this State that the public shall be convinced that the effort is sincere, 
is honest, and is thorough, and applies to everyone. To my mind, it 
is essential in order that irreparable damage shall not be sustained by 
the State, and by the general public, that this interim restraint shall go, 

. in order, as I say, that everyone may know that the State is doing 
everything that it can to insure fairness and generality in the restrictions 
that are imposed upon all of the persons in industry under these codes: 
that no one may be permitted to decide for himself that he will obey 
part and will disobey part. I am considerably strengthened in the con- 
victions; that I have in that behalf by reason of the fact that these de- 
fendants have been taking to themselves the benefit of these conditions: 
that they have been receiving the benefit of the trade which has come 
to them by reason of their display of the NRA insignia. They are ad- 
vertising to the general public that they are obeying the NRA. They 
have posted the Blue Eagles in their windows, and the public has the 
right to assume from that fact that they are obeying all of the provisions 
of the codes. They say, “We ‘are obeying the provisions of the code, ... 
except”. They have not the right to make any exception. If they feel 
that there is something that should be modified, they have the opportunity, 
and the right, and the duty, to make application to the Code Authority 
for modification of the provisions, so that those modifications shall apply 
to everyone. They have not the right to say, “We will modify these 
provisions, and we do not care whether other people modify them or not.” 

I will grant the order to show cause and the restraint. 


WILLIAM A. STEVENS, ATTORNEY GENERAL, ETC. VS. 
HARVEY B. ABBOTT, ET AL, TRADING AS ABBOTT BROS. 


INDUSTRIAL RECOVERY LEGISLATION—Many_ of 
State Legislatures have endeavored to cooperate with the National Gov- 
ernment, so far as intrastate business is concerned, by the passage of 
industrial recovery legislation. 


PRELIMINARY INJUNCTION—On application for preliminary 


injunction, the Court will not declare an Act of the Legislature uncon- 


stitutional. 


RESTRAINT PENDENTE LITE. PRICE-FIXING—The Court, 
being unable to determine on Affidavits on preliminary hearing as 10 
whether or not price fixed in the Code for the sale of coal is a proper 
one, restraint will be continued until final hearing where defendant has 
admittedly violated the Code. 


CONSTITUTIONAL RIGHT OF CODE AUTHORITY TO FIX 
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PRICES—The Court will not, on preliminary applications, determine that 
an Act permitting a Code Authority to fix prices is unconstitutional. 


For Complainant, Hon. J. Raymond Tiffany, for whom appeared 


Alexander Tucker, Esq. 
For Defendants, Lawrence N. Park, Esq. 
Heard and determined February 19th, 1934. 


In rendering decision, Vice-Chancellor Davis said: 


“This Court, on a preliminary application of this kind, will not say 
that this Act is unconstitutional; pending a final hearing of the cause 
when the merits of the statute can be more fully and adequately con- 
sidered, the Court will give that Act the full effect contemplated by the 
Legislature in its passage. Whether the price fixed in this code for 
the sale of coal is a proper one or not cannot be determined by this Court 
upon the affidavits as they are now presented on this application for re- 
straint pendente lite. It is admitted, however, by the defense that there 
has been a violation of the code. The defense has argued that there is 
no authority, no right by which prices, in a case of this kind, can be fixed, 
that the Legislature has no constitutional right to delegate its powers to 
a code authority. As I have already said, I am not passing upon the 
constitutionality of this Act, but if the Court is to follow the trend of 
the decisions, based upon the conditions which now exist, then this Act 
may be held to be constitutional. I think the Courts are required to be 
liberal in passing upon legislation which has been enacted both by Con- 
gress and the State Legislature, intended to meet these unusual conditions, 
and these alone. I do not want to deprive these defendants of any con- 
stitutional right which they have, neither do I want to delay passing upon 
this present application; I think it should be passed upon immediately. 
The Court of Chancery in this State, through Vice Chancellor Buchanan, 
in the recent case of Stevens, Attorney-General, against the Black and 
White Cleaners and Dyers Corporation, in an opinion not officially 
reported, has passed upon a case similar to this one, and that opinion 
should be followed. 

An Order continung the restraint until final hearing will be advised. 

On the question of defendants’ motion to strike the bill for in- 
peepee the bill, I think, is sufficient, and the motion to strike is 
denied.” 


WILLIAM A. STEVENS, ATTORNEY GENERAL OF THE 
STATE OF NEW JERSEY, VS. BUSCH CLEANERS & DYERS 
SERVICE, INC. (Decided February 16th, 1934 by Vice-Chancellor 
Fallon). 


JURISDICTION OF COURT OF CHANCERY—The jurisdiction 
of the Court of Chancery to restrain violations of the code is established 
by Paragraph 6 of the New Jersey Industrial Recovery Act which vests 
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the Court with jurisdiction and discretionary power at the suit of the 
Attorney-General, or by any person or trade association 1n interest, to 
prevent and restrain violations of any code of fair competition approved 
by the President and filed as provided in section three of this act, or ap- 
proved by the Governor of this State and filed as in said act provided, 


CODE APPROVAL, EFFECT OF—The approval of a Code by 
the President or by the Governor is prima facie evidence of the reason- 
ableness and fairness of the provisions thereof, under the terms of Se- 
tion Three of the State Industrial Recovery Act. 


CONSTITUTIONALITY OF LEGISLATION SHALL NOT BE 
DETERMINED UPON PRELIMINARY APPLICATION—The de- 
fendants contend (1) That neither the legislature or Governor of New 
Jersey, or Congress or the President of the United States, has the right 
to fix prices for work done by the defendants and require them to adhere 
thereto; (2) that said act is unconstitutional because it manifests an un- 
lawful delegation of power by the legislature and an abdication by said 
body of its legislative function; (3) that said Act is invalid because it 
provides for an unconstitutional delegation of legislative power to the 
Governor; (4) that said Act violates the due process clause of the fed- 
eral constitution; (5) that said Act violates the Interstate Commerce 
clause of the federal constitution; (6) that the Court of Chancery has no 
jurisdiction to restrain the violation of the provisions of said Act or of 
the Code established thereunder. These are questions which should not 
be determined upon preliminary hearing, following and citing decision 
of Vice-Chancellor Buchanan in William A. Stevens, Attorney-General, 
vs. Black and White Cleaners and Dyers Service Corporation. 


In delivering the opinion of the Court, Vice-Chancellor Fallon quoted 
at length from the decision above referred to by Vice-Chancellor Bu- 
chanan, concluding with the statement : 


“The observations aforesaid are applicable to the matter sub judice 
upon the proofs herein, and I am constrained to follow same because 
thereof. Chapter 372 of the Laws of 1933 manifests a public policy 0! 
the State of New Jersey to cooperate with the federal government in pro- 
viding relief against the acute economic emergency mentioned in Section 
10 of said Act, and also to improve standards of labor and working con- 
ditions and to require adherence to codes of fair competition in industry 
and trade, which have been or may be established under the authority 0! 
said Act. Notwithstanding the assumption declared hereinabove of the 
constitutionality of the aforesaid statute, momentous questions have been 
urged herein which should be promptly adjudicated, but, as stated here 
inabove, they may be adjudicated only on final hearing.” 
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DAVID T. WILENTZ, ATTORNEY-GENERAL OF NEW 
JERSEY, VS. CROWN LAUNDRY SERVICE, INC., AND AN- 
(THER. (Court of Chancery of New Jersey, decided by Vice Chancellor 
Bigelow April 27, 1934). 


NEW JERSEY INDUSTRIAL RECOVERY ACT. FAILURE 
TO PROVIDE CODE AUTHORITY. (Chapter 372 of the Laws of 
1933) —The Act does not seem to contemplate the creation by code of 
any subordinate tribunal to administer or interpret rules or regulations or 
to make additional regulations. 


PRELIMINARY INJUNCTION NOT GRANTED WHERE 
RIGHT IN DOUBT—The rule of the preliminary injunction will not be 
granted when the right upon which the claim is based is in serious doubt. 
Also applies when complainant relies on a statute, the constitutionality 
or interpretation of which is an unsettled legal problem. 


STATE AS PARTY TO ACTION NOT ENTITLED TO SPE- 
CIAL CONSIDERATION—When the State, by its Attorney-General, 
seeks the aid of the Court, its right to relieve is usually determined in ac- 
cordance with the ordinary rules for the administration of justice. 


CODE AUTHORITY held that the statute, Chapter 372 of the Laws 
of 1933, does not authorize the creation of a Code Authority or empower 
the Code Authority to fix prices. Query: The attention of the Court 
was apparently not called to the supplement to the State Industrial Re- 
covery Act printed above and known as Chapter 37 of the Laws of 1934 
(P. L. 1934; p. 117), providing for the establishment of a Code Au- 
thority and to provide for the cost of the administration, and the ques- 
tion is therefore presented whether or not the Court would have reached a 
different conclusion had the supplement been considered on the question 
of restraint of future violations. 


POWER OF CODE AUTHORITY—Where there is question as to 
grant by Legislature of power to a Code Authority to fix minimum prices, 
application for an interlocutory injunction will be denied. 

Appearances: Mr. J. Raymond Tiffany, for the Complainant. 


BIGELOW, V. C. Last November, 1933, a number of men, of 
whom several composed the Board of Directors of the New Jersey 
Laundry Owners Association and the others, though not members of 
the Association, were engaged in the laundry business, issued their edict 
that no laundryman in this state should perform a certain class of laundry 
‘tvice for a charge of less than 4c per pound for washing and 6c ad- 
ditional for ironing. The defendants, in defiance of the mandate, are 
doing laundry work of the class specified at 8c a pound. The Attorney 
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General files this bill to compel compliance by defendants and he asks 
that they be restrained, pending the suit, from charging less than mini. 
mum prices so fixed. 

The first inquiry searches the source of the authority asserted by 
the men who have undertaken thus to regulate the laundry charges. The 
Attorney General points to Chapter 372 of the Laws of 1933 of which 
the short title is the New Jersey Industrial Recovery Act, and especially 
to the provision which empowers the Governor to promulgate codes of 
fair competition. It appears from the bill that such a code for the laundry 
industry was approved by the Governor October 26, 1933; that the code 
sets up a committee called the Code Authority, and authorizes the Code 
Authority to prescribe minimum prices for laundry service; that the 
men whom I first mentioned constitute the Code Authority for the 
laundry industry and that their edict which has been disregarded by 
defendants was made pursuant to the provisions of the laundry code. 

It is the general rule that a complainant cannot have a preliminary 
injunction when the right on which he founds his claim is subject to 
serious doubt. The rule applies when complainant relies on a statute, 
the constitutionality or interpretation of which is an unsettled legal 
problem. Atlantic City Water Works v. Consumers Water Co. 44 N. 
J. Eq. 427, 15 A 581. And when the State, by the Attorney General, 
seeks the aid of the court, its right to relieve is usually determined in 
accordance with the ordinary rules for the administration of justice. 59 
O. J. 315. 

If the statute does not authorize the creation of a code authority or 
if it does not empower the code authority to fix prices, then the very foun- 
dation of the bill crumbles. On scanning the statute, it appears that there 
is no mention of any such body as a code authority. The provisions on 
which complainant directly relies are found in section 3 which enacts that 
it shall be lawful for an industrial group to agree “upon a code or codes 
of fair competition for the trade or industry or subdivision thereof rep- 
resented by them,” and that the Governor, under certain circumstances 
“may approve any such code or codes of fair competition in intra-state 
commerce in this State.” Section 5 provides that a code so approved 
shall be binding upon all persons engaged in the industry and that “the 
provisions of any such code or agreement shall be the standard of fait 
competition for such trade or industry.” A violation of the provisions 
of the code is a misdemeanor. The Court of Chancery is vested with 
jurisdiction at the suit of the Attorney-General to restrain violations ol 
the code. Sec. 5. ; 

3y the word “code” is usually meant a compilation or revision of 4 
body of law. A broader definition is a system or rules. The New Jersey 
Recovery Act authorizes industrial groups to propose, and the Governor 
to approve a set of rules defining what is unfair competition and what 
is fair competition, forbidding the former and sanctioning the latter. It 
does not expressly authorize, and it does not seem to contemplate the 
creation by code of any subordinate tribunal to administer on interpret 
the rules or to make additional regulations. The legislature apparently 
intended that the rules constituting the code should themselves be the 
standard of fair competition and that they should be enforced and caf- 
ried into effect by indictment or by injunction of Chancery. Certainly 
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enough doubt appears relative to the establishment of the code authority 
to forbid the granting of an interlocutory injunction. 

There is a further difficulty. “Statutes in derogation of common 
law rights are to be strictly construed and we are not to infer that the 
legislature intended to alter the common law principles further than is 
dearly expressed or than the case absolutely requires.” Tinsman v. 
Belvidere Delaware R. R. Co. 26 N. J. L. 148, 167. No common law 
right has been more firmly established or more treasured than the right 
of the individual to sell his goods or his services at whatever price he and 
the purchaser might agree upon. Indeed, a few years ago every court in 
the land would have held that a statute abrogating that right, except in 
the case of a business or property affected with a public interest, would 
deprive the individual of his property without due process of law and 
therefore be void. Tyson v. Banton, 273 U. S 418; 47 S. C. 426; Rib- 
nik v. McBride, 277 U.S. 350, 48 S. C. 545; Williams v. Standard Oil, 
278 U. S. 235, 49 S. C. 115. Doubtless judicial conceptions of the power 
of the legislature to restrict the individual’s liberty of contract have been 
undergoing a change in recent years. Nebbia v. People, 291 U.S. 54 S. 
C. 505. Doubtless legislative power, usually dormant, may be recalled 
to activity by the stress of the times. Home B. & L. Association v. 
Blaisdell, 290 U. S. 54 S. C. 231. But even granting to the legislature 
the utmost power which has been claimed for it, it must still be conceded 
that the exercise of such power requires explicit, unambiguous language. 
It will not be presumed in the absence of such language that the legisla- 
ture intended to grant to the Governor or to any subordinate body, such 
as the code authority, power to fix minimum prices below which business- 
men of New Jersey cannot lawfully sell their goods or services. I turn 
again to Chapter 372. ‘‘Fair competition,” the only authorized subject 
of the code, may be taken as the opposite of “unfair competition,” a term 
which has long been employed by the courts. It has generally been under- 
stood to mean a form of competition involving deception of the public 
as by the imitation of trade names, labels, etc. The United States Su- 
preme Court, referring to the Federal Trade Commission Act, has said, 
“The words ‘unfair method of competition’ are not defined by the statute 
and their exact meaning is in dispute. It is for the courts, not the com- 
mission, ultimately to determine, as a matter of law, what they include. 
They are clearly inapplicable to practices heretofore never regarded as 
opposed to good morals because characterized by deception, bad faith, 
fraud or oppression, or as against public policy because of their danger- 
ous tendency unduly to hinder competition or to create monopoly. The 
act was certainly not intended to fetter free and fair competition as com- 
monly understood and practiced by honorable opponents in trade.” Fed- 
eral Trade Commission v. Gratz, 253 U. S. 421, 40 S. C. 572; Federal 
Trade Commission v. Raymond Bros. 263 U.S. 565; 44S. C. 162. Price 
cutting, by itself, has never been considered unfair competition. Sears 
Roebuck v. Federal Trade Commission, 258 Fed. 307. 

The subject of prices is mentioned only once in the New Jersey 
Recovery Act, namely, in section 7, “Whenever the Governor shall find 
that destructive wage or price cutting or other activities contrary to the 
policy of this act are being practiced in any trade” and “shall find it 
‘sential to license business enterprizes in order to make effective a code 
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of fair competition” no one shall carry on business in such trade with 
out obtaining a license. This provision indicates that destructive pric 
cutting is contrary to public policy and that it may render ineffective ; 
code of fair competition and it proves the remedy, namely, licens sing. 
But it is doubtful whether from this provision may ‘be clearly inferred a 

grant of authority to the code authority to fix minimum prices. 

The Attorney General points out that the statute makes numerys 
reference to the National Industrial Recovery Act, approved June 16, 
1933, and to codes promulgated thereunder, and states the policy of New 
Jersey to cooperate in the furtherance of the objects and purposes of 
Title 1 of the Federal law. That title also fails to mention or provide 
for any code authority or similar body and it mentions prices only once, 
namely, in a clause similar to the one found in the state act. When the 
state statute was adopted September 3, 1933, five national codes had 
already been approved by the President, cotton textile, lumber, petroleum, 
iron and steel, automobile manufacturing industry, . . . each providing 
for an administrator and three of the codes containing price fixing pro- 
visions. It is argued that our legislature accepted this practical con- 
struction of the Federal statute and that the New Jersey act should be 
construed accordingly. But this argument, though it might prevail at 
final hearing, is not so obviously sound as to carry the present motion. 
Because of the doubt whether the legislature intended to grant to the 
Code Authority power to fix minimum prices, the application for an 
interlocutory injunction must be denied. 
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MISCELLANY 





NEW YORK COUNTY LAWYERS 
ASSOCIATION — COMMITTEE 
ON PROFESSIONAL ETHICS 


In answering questions this Com- 
mittee acts by virtue of the fol- 
lowing provisions of the by-laws of 
the Association, Article XVI, Sec- 
tion III: 


“This Committee shall be empow- 
ered when consulted to advise in- 
quirers respecting questions of 
proper professional conduct, report- 
ing its action to the Board of Di- 
rectors from time to time.” 


It is understood that this Com- 
mittee acts on specific questions sub- 
mited ex parte, and in its answers 
bases its opinion on such facts only 
as are set forth in the question. 


QUESTION No. 327 
ConFLIcT BETWEEN CLIENTS 


Attorney requested by one client 
to bring action against another cli- 
ent. No confidences involved. 


Is it professionally proper for an 
attorney to institute an action for a 
client on what is apparently a valid 
claim agaist another client, when the 
cause of action and proof thereof 
involve no question of any commu- 
nications or confidences whatever 
between the attorney and the defen- 
dant client affecting this particular 
action and the attorney has in hand 
no business of the proposed defen- 
dant. 


ANSWER TO QUESTION 
No. 327 


In answering the question the 
Committee assumes that there is no 


contract with the proposed defen. 
dant, express or impaired, under 
which the attorney may be called 
upon to perform future service 
even in a disconnected matter (se 
answers to Questions No. 232 and 
No. 279) and that the confidences 
arising from the past relationship 
will neither prevent the attorney 
from rendering unhampered service 
to the plaintiff, nor be apt to appear 
to the defendant as in danger of 
violation. On these assumptions 
which are fundamental, the Com- 
mittee is of the opinion that the 
proposed course of action will not 
necessarily be improper. The sit- 
uation, however, is obviously one 
which demands a cautious approach. 
The Committee invites attention to 
the following portions of Canon 
No. 6 of the Canons of Profession- 
al Ethics of the American Bar As- 
sociation : 


“Tt is the duty of a lawyer at the 
time of retainer to disclose to the 
client all the circumstances of his 
relations to the parties, and any 1n- 
terest in or connection with the con- 
troversy, which might influence the 
client in the selection of counsel. 
* * * The obligation to represent the 
client with undivided fidelity and 
not to divulge his secrets or conl- 
dences forbids also the subsequent 
acceptance of retainers or employ- 
ment from others in matters a¢ 
versely affecting any interest of the 
client with respect to which coni- 
dence has been reposed.” 


It thus appears, both that the ob- 
ligation arising from confidential 
communications in the former em- 
ployment outlasts its termination 
and that the attorney must inform 
the new client of such continuing 
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obligation. Moreover, in the opinion 
of the Committee, if the lawyer’s 
personal relations with the proposed 
defendant, or his personal acquaint- 
ance with the latter’s habits, incli- 
nations or psychology gained 


through his former employment are 
or have been such that it is unseem- 
ly or inherently unjust to either cli- 
ent that he should accept the new 
employment, he should decline it. 


QUESTION No. 328 
CONFLICITING INTERESTS 


Attorney represented Liquidator 
of corporation which issued guaran- 
ted mortgages. Subsequent retain- 
er of this attorney by mortgage 
hlders and/or owners and also 
prospective purchasers of proper- 
ties, all affected under said guaran- 
tees. Disapproved. 


“A” is an attorney in the State of 
New York and for a time repre- 
sented as general counsel a Liqui- 
dator of a corporation which had 
been in the business of issuing guar- 
anteed mortgages. This retainer has 
been terminated, although “A” con- 
tinues in a few isolated cases to rep- 
resent the Liquidator. Holders of 
various mortgages issued by said 
corporation have requested “A” to 
represent them in the reorganization 
ot their rights inter sese and as to 
their rights against the mortgagors, 
the owners of the property. “A” is 
hot to represent them under any 
circumstances in so far as claims 
against the corporation in liquida- 
tion are concerned. 


1. May “A” represent such mort- 
gage holders in adjusting the rights 
among themselves ? 

2. May “A” represent owners of 
Properties who are desirous of mak- 


ing readjustment of the mortgage 
obligations, either (a) with the 
Liquidator or (b) with the mort- 
gage holders? 


3. May “A” represent prospective 
purchasers of properties (a) under 
the control of the Liquidator, or 
(b) under the control of the mort- 
gage molders? 


4. Will it make any difference if 
“A” had represented such prospec- 
tive clients prior to his retainer by 
the Liquidator ? 


ANSWER No. 328 


This Committee has heretofore 
expressed itself as opposed to pro- 
fessional service which might in- 
volve advising adverse interests, ex- 
cept under specific circumstances 
with the express consent of all con- 
cerned (see Answers to Questions 
123, 129, 143, 151, 157, 202, 207 
and 243); and as opposed also to 
an attorney’s acting for one party 
against a former client, where the 
confidences arising from the past re- 
tionship would or might prevent the 
attorney from rendering unhamp- 
ered service to the plaintiff,or be apt 
to appear to the defendant as in 
danger of violation. (See Answer 
to Question 327 and Canon 6 of the 
Canons of Professional Ethics of 
the American Bar Association). 


In the opinion of the Committee, 
the inquiries now propounded in 
Question 328 should be answered as 
follows : 


1. Yes, provided no adverse in- 
terests arise among the mortgage 
holders represented by “A”. 

2. The term “readjustment” is 
broad and comprehensive. As ap- 
plied to the instant situation it 
would ordinarily connote a reduc- 
tion of interest, or an extension of 
the mortgage, or a reduction of the 
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principal debt, or all three of them 
combined. These situations suggest 
possibly conflicting interests, and in 
the opinion of this Committee it 
would be improper professional 
conduct for “A” to undertake a du- 
ty unless it can be performed with 
full loyalty to the Liquidator and to 
the parties mentioned in subdivision 
“7”. Therefore, our answer is in 
the negative to both sections (a) 
and (b). 

3. This Committee is of the opin- 
ion that the retainer of “A” to 
represent prospective purchasers of 
properties under the control of the 
Liquidator, might lead to improper 
implications, in view of his prior 
employment as general counsel to 
the Liquidator, and that the answer 
to subdivision (a) should therefore 
be in the negative. It is also of the 
opinion that if “A” represents the 
mortgage holders in any manner, 
the interests of the prospective pur- 
chasers and such mortgage holders 
would appear in ordinary experi- 
ence to be adverse, and that even 
if “A” does not represent such 
mortgage holders, the danger of in- 
consistent positions on “A’s” part is 
such that the answer to subdivision 
(b) should also be in the negative. 

4. The possibility stated in subdi- 
vision “4” would not cause the Com- 
mittee to alter its opinion. 





ESSEX COUNTY BAR ASSOCIA- 
TION REPORT OF COMMITTEE 
ON ADMISSION TO THE BAR 


To the Members of the Essex Coun- 
ty Bar Association: 

This report is being sent to the 
members of the Association to re- 
mind them of the resolution pre- 
sented by the Committee on Ad- 
mission to the Bar at the March 
meeting. The resolution dealt with 
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restrictions and limitations on ad. 
mission to the Bar. The import 
ance of the resolution induced the 
members to table it for considera. 
tion and action at the June meet. 
ing. 

The principal features of the pro- 
posed resolution are as follows: 


1. That for the next five years the 
number of applicants to be admit- 
ted to the Bar be limited to 150 an- 
nually. 


2. That those to be admitted (as- 
suming all other educational, and 
character and fitness requirements 
are met) be the 150 attaining the 
highest grades over the passing 
mark in the examination conducted 
by the Board of Bar Examiners. 

3. That any applicant achieving 
what is commonly known as a pass- 
ing mark, but not within the 150 at- 
taining the highest grades, be al- 
lowed the option of 


(a) having his grade considered 
in the next group of applicants tak- 
ing the examination, or 

(b) waiving his previous grade 
and submitting to the subsequent 
examination. 


The proposed resolution was 
adopted by the Committee after 
numerous meetings, during which 
the necessity and methods of limita- 
tion were discussed at length. Not 
content with its conclusions, the 
Committee invited to its meetings 
the President of the Association, 
one of the Trustees, and a repre- 
sentative of the Committee on the 
Unlawful Practice of the Law. It 
was only after practically unaml- 
mous approval of all the members 
of this Committee and the other 
representatives of the Association 
that this statement was ordered to 
be published and distributed to the 
members of the Association. The 
expense is being defrayed by the 
members of the Committee, who 
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deem the resolution of sufficient im- 
portance to warrant such personal 
interest. 

It is generally recognized and con- 
ceded that the Bar is over-crowded. 
An address delivered before the 
Federal Bar Association of New 
York, Connecticut and New Jersey 
by James D. Carpenter, President 
of the New Jersey State Bar Asso- 
ciation, set forth in detail the amaz- 
ing over-crowded situation that ex- 
ists in our own State. That address 
is reprinted in the New Jersey State 
Bar Association Quarterly, which 
has just recently been mailed to its 
members. A reading of it will con- 
vince the most stalwart liberal that 
sme drastic action must be taken 
to alleviate the over-crowded condi- 
tion of the Bar. 

In New Jersey, according to the 
1930 census, there were 164 lawyers 
for each 100,000 of population, an 
increase of 32% from 1920. 

In the neighboring agricultural 
and industrial State of Pennsylvan- 
ia, there were 84 lawyers for each 
100,000 of population, an increase 
of only 7.6% from 1920. 

The figures of the Carnegie 
Foundation’s Annual Review of Le- 
gal Education for 1933 show that 
in New Jersey there were 918 stu- 
dents matriculated in the law 
schools, exclusive of John Marshall 
law School in Jersey City. Be- 
sides, there were matriculated in the 
New York Law Schools upwards 
ot 6,500, from which group, it is 
lar to assume, a large number of 
New Jersey practitioners will be re- 
cuted. Such an influx of new 
lawyers is bound to create an un- 
iealthful condition in the profes- 
ion. There is not sufficient legal 
business to be spread among a pro- 
ession enlarging its numbers so 
rapidly. The older practitioner 
inds himself with his regular busi- 
iss steadily falling off. The neo- 


phyte seeks in vain for sufficient 
clients to maintain himself. The net 
result is that the entire Bar is ad- 
versely affected. 

The evils attended upon an over- 
crowded condition of the Bar are 
apparent to anyone who seriously 
considers present economic condi- 
tions. The difficulties of making a 
bare living that face the lawyers re- 
cently admitted to practice have led 
to an unusually large number of 
complaints in the Ethics Committee. 
Sharp corners are turned. Un- 
wholesome practices are attempted. 
The profession is gradually being 
reduced to the plane of trade and 
commerce, while the recognized 
practices of advertising and compe- 
tition of the business world cannot 
be countenanced in the profession. 

Wherein lies the remedy? Is it 
in a continuance of present condi- 
tions, in the blind hope that nature 
will care for the Bar, and that fu- 
ture events will right themselves? 
Or is it, rather, in sound, reasona- 
ble and fair limitations upon the 
number of applicants to be admitted 
to practice? 

This Committee believes implicit- 
ly in the latter remedy. The means 
of effecting a reasonable limitation 
have been a matter of much con- 
cern to every member. 

Were it possible to limit the num- 
ber of students at the commence- 
ment of law school attendance, that 
plan might have been adopted. The 
Committee realizes the hardship at- 
tendant upon limitation after a long 
course of study, but as long as we 
have commercial law schools, limi- 
tation along that line is impossible. 

The limitations recommended in 
the resolution are both reasonable 
and fair. They are based upon a 
scholastic and _ intellectual basis. 
While it is true that the person 
passing an examination with a high 
grade does not necessarily make the 
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best lawyer, yet, until a better test 
than examination is devised, this 
Committee is bound to accept it as 
the fairest test of legal ability. 

Your Committee earnestly rec- 
ommends the adoption of the reso- 
lution now pending before the As- 
sociation. It will have the effect of 
elevating and preserving a high 
standard among the members of the 
profession, and have the positive as- 
surance of eliminating an unbridled 
and unwholesome competition for 
business. 
Dated May 16, 1934. 

Respectfully submitted, 

Committee on Admission 
to the Bar, 

Edward Fenias, Chairman, 

Edward Hartpence, 

Meyer E. Ruback, 

Saul J. Zucker, 

Halsey W. Stickel, 

Joseph C. Paul, 

Frederick C. Von Hof, 

Joseph E. Worthinton, Jr. 

John V. Laddey, 

Harry Silverstein, 

Archie H. Ormond, Secretary. 
Francis Child, 

Specialiy Appointed to the Com- 

mittee. 


DISSENT 


I dissent from the recommenda- 
tion of the committee that for the 
next five years admissions to the 
bar in this state be limited to a max- 
imum of 150 annually. Conceding 
the seriousness of the conditions 
presently facing the profession, I 
would welcome alleviation through 
any plan, rational in conception and 
fair in application, which would 
tend to serve first, the public inter- 
est, and secondly, the private inter- 
ests of those of us who have 
chosen the practice of the profes- 
sion for our livelihood. The fixing 
of a numerical quota is an arbitrary 
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method of solving the existing prob- 
lems if we start with the hypothesis 
that the primary objective of the 
profession is to serve as an instry- 
mentality for the advancement of 
the interests of the community, 
One vice of the numerical quota 
proposal is that it places primary 
emphasis on the material interests 
of the present members of the bar, 
and relegates to a secondary posi- 
tion the larger questions of social 
utility. 

The profession is overcrowded, 
and this condition has produced the 
many socially undesirable practices 
and consequences touched upon in 
the committee report. But are these 
evils traceable to the presence of 
too many well-trained lawyers, who 
bring to their work not merely legal 
ability of a high order but also a 
proper social vision? This ques- 
tion is not new. It has been the 
subject of extensive investigation 
by the American Bar Association, 
state bar associations and _ other 
groups interested in the social 
sciences. If I have correctly inter- 
preted the results of these research- 
es, the remedy for the evils com- 
plained of is not to restrict the num- 
ber of lawyers, but to provide safe- 
guards which will aid in bringing 
to the bar men qualified in every 
way to serve the public in a com- 
plex and ever-changing social sys- 
tem. 

The responsibility for achieving 
this desirable end rests upon the 
Supreme Court. Our efforts would 
be more effectively employed if we 
directed them along the lines indi- 
cated in the comprehensive report 
filed last year by a special commut- 
tee of the State Bar Association, 
which held public hearings and re 
sorted to other available means of 
ascertaining the soundest views 0M 
the general problem. Unfortunate- 
ly the Supreme Court adopted out 
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of nine recorhnmendations only one 
of major and one of minor import- 
ane. Of greater significance than 
the two-day examination and the 
suspension of the four-failures 
rile is the elevation of the stand- 
ards of preliminary and legal edu- 
cation. Under existing conditions, 
the three-year clerkship as the basis 
of admission to the bar is anoma- 
lous, to say the least. No sound ob- 
jections have been advanced to the 
promulgation by the Supreme Court 
of a rule that candidates for admis- 
mision to the bar shall have satis- 
factorily completed a course of 
sudy at a law-school complying 
with the minimum standards ap- 
proved by the American Bar Asso- 
dation. Of primary importance are 
the requirements of at least two 
years’ college work and three years’ 
study at an approved law-school if a 
student devotes substantially all of 
his working time to his studies, with 


a fourth year added for part-time 
students. 

One of the local law-schools has 
petitioned the State Board of Edu- 


cation to make these standards 
mandatory upon all law-schools in 
the state, and if the Supreme Court 
co-operates by adopting the sug- 
gested rule and making observance 
acondition of taking the bar exam- 
ination, attendance at sub-standard 
schools in New York will not avail 
New Jersey students. Our schools 
should be encouraged to produce 
better qualified lawyers, and if the 
bar lends its support to the eleva- 
tion of standards at the hearing to 
be held by the State Board of Edu- 
tation, at which the Supreme Court 
will be represented, it will help at- 
in an essential objective which 
will go far to alleviate phases of 
our present problem. 

concede that a numerical quota 
vould more speedily and effectively 
‘urtail competition. Here again the 


emphasis is misplaced. The public 
is entitled to choose freely from 
among those who are worthy of 
their professional licenses. If un- 
worthy have been admitted, the 
fault is not with the principle for 
which I contend, but with the poli- 
cy applied in awarding licenses. It 
is perfectly rational to say to an ap- 
plicant for admission “You may en- 
ter the profession if you complete 
the training deemed essential under 
existing conditions to qualify you 
to practice, and if you show that 
you are morally as well as intellect- 
ually worthy of trust.” Under its 
quota plan the committee would 
have the authorities say instead, 
“You have complied with all exist- 
ing requirements and you have 
passed your examination, but since 
you received a grade 3 points be- 
low the 150th highest grade, you 
may permit your grade to compete 
against the larger number taking 
next year’s examination, or you 
may waive the grade and try again 
to attain a place among the first 
150.”” Examinations have not as 
yet been evolved which can be ac- 
cepted as scientific appraisals of 
ability. Nevertheless a large num- 
ber would under the committee’s 
plan be excluded because of differ- 
ences of a few points in grades, 
and among them might be many 
worthy of admission, while others 
less qualified had managed to 
squeeze within the quota limits. 

The possibility of such conse- 
quences is additional evidence of the 
arbitrary character of the plan. I 
recommend to the Association that 
it be disapproved, and that a spec- 
ial committee be appointed to ad- 
vance the alternative proposal be- 
fore the State Board of Education 
and the Supreme Court. 

Respectfully submitted, 
DAVID STOFFER, 
One of the Committee. 
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CAMDEN COUNTY BAR 
ASSOCIATION MAY 
MEETING 


But twenty members being 
present, final action on the Re- 
vision of By-laws was deferred 
until the June meeting, in order 
that the revision as printed and 
circulated (see above) might be 
more fully studied by all inter- 
ested members. In the discussion 
preceding the motion to table 
until June, several amendments 
were suggested, and it was finally 
voted that all amendments be re- 
duced to writing and submitted 
at the June meeting in duplicate, 
the Secretary to announce this 
action. 

Note well, therefore, that pro- 
posed amendments are to be pre- 
pared in advance and one copy 
submitted to the chair when 
amendment is moved. 


The following were appointed 
a committee on Unauthorized 
Practice to serve until a standing 
committee on this important sub- 
ject can be provided for in the 
By-laws: 

George H. Jacobs. 

Clifford A. Baldwin. 

Albert E. Scheflen. 

John A. Penn. 

C. Richard Allen. 

To arrange and conduct the an- 
nual Spring Outing John Penn 
was made chairman of a commit- 
tee of 19 members. 


OUTING AT WOODCREST 


John Penn’s committee went 


into action forthwith and pro- 
duced a holiday which will be 
happily remembered by all who 
participated. Announced for Fri- 
day, May 25, heavy rain on that 
day compelled postponement to 
the Monday following, with the 


finest weather provided so far this 
year. 

Wes Goldthorpe’s golf course 
was better than ever. Harry Row. 
land made the round in a business 
like 82, and sped away without 
waiting for prize or al fresco sup- 
per. Firmin Michel took a handj- 
cap of 65, but failed to turn in his 
final score. 

From 2:30 until 6:30, the noble 
warriors strove to. smite the 
elusive ball, and some persisted 
after the call to cantaloupe and 
chicken, but most were glad to 
meet at once around the board set 
up outside the Club House. Here 
the redoubtable John _ presided 
with his proverbial good cheer, 
announcing with the coffee, and 
amid a rain of lump sugar and 
broken bread, the winners of the 
various contests. 

3efore these announcements all 
stood at the chairman’s request in 
silent tribute to the memory of 
Judge Henry H. Eldredge, who 
was with us at last year’s outing. 


At the State Convention on Fri- 
day and Saturday, June 1 and 2, 
the most talked of report will be 
that by the State Associations 
committee on Integration of the 
Bar. Just as we are revising our 
By-laws in a two-fold effort to in- 
tensify our local activities and to 
relate them intelligently to similar 
efforts of other associations, S0 
this state committee is proposing 
an amendment of the State As- 
sociation’s By-laws which will 
create a General Council of dele- 
gates from County Bar Associa 
tions and minority representation 
on the Nomination Committee. 

This council is designed to col- 
laborate with the Board of Trus- 
tees of the state body and to im 
tegrate its work with that of the 
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local bodies. It is believed that 
this plan, jointly produced by 
committees of the State Associa- 
tion, the Conference of County 
Bar Associations and the Essex 
Association, will aid in unifica- 
tion of activities in which all law- 
yers of New Jersey have a com- 
mon interest. 

Let the members of Camden 
County Bar Association show 
equal zeal on their part to make 
their own association more useful 
to themselves and to the bar as a 
whole. 





STATE NOTES 


Messrs. Morrison C. Colyer and 
William S. Gnichtel have an- 
nounced the formation of a part- 
nership for the practice of law, to 
be known as Colyer and Gnichtel. 

Mr. Colyer was formerly con- 
nected with the firm of Lum, 
Tamblyn & Colyer, of Newark, 
aid was formerly President of the 
Fidelity Union Title & Mortgage 
Guaranty Company. 

The business of the new firm 
will be conducted at the National 
ogg Building, Newark, New 
ersey. 





TRIAL BRIEFS IN CHANCERY 


The attention of the members 
ot the bar is called to the fact that 
hereafter at Newark (and prob- 
ily in the other vicinages as 
well) the provision of Chancery 
tule 119 will be fully and strictly 
tnforced. Adequate trial briefs 
must be furnished by both sides 
before the commencement of trials 
motions to strike. 





GOVERNOR’S APPOINTMENTS 


To be members of the Passaic 
Valley Flood Control Commis- 
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sion, the following citizens have 
been appointed by the Governor: 

Anne L. Gilson, of Montville; 
Phoebe Rae, of Caldwell; Mr. 
Washburn Howell, of Whippany ; 
Mr. George Hewitt, of Paterson; 
and Mr. Russell S. Wise, of Pas- 
saic. 

Mr. Howard E. Winter, of 
Plainfield, and Mr. Charles I. Laf- 
ferty, of Atlantic City, were ap- 
pointed members of the Depart- 
ment of Health. 

Mr. Max Drill, of Newark, was 
appointed a member of the Essex 
County Board of Taxation, to suc- 
ceed himself. 

Mr. James W. Kelley, of Jersey 
City, was appointed a member of 
the State Board of Professional 
Engineers and Land Surveyors, 
to succeed Mr. Thomas J. Wasser, 
deceased. 

The following were appointed 
members of the State Planning 
Board: 

Mr. John Bracken, of South 
Orange; Mr. Charles P. Wilber, 
of Trenton; and Mr. Jacob G. Lip- 
man, of New Brunswick, for the 
term of one year; Messrs. Arthur 
F. Foran, of Flemington; Vincent 
Scanlon, of Paterson; and George 
W. Farny, of Morris Plains; for 
the term of three years; and 
Messrs. Charles P. Messick, of 
Trenton; Frank Radigan, of Jer- 
sey City; and David Stern, of 
Camden; for the term of five 
years. 

Mr. George S. Burgess, of 
Montclair, was appointed a mem- 
ber of the State Water Policy 
Commission, to succeed Hon. 
Howard F. McConnell, deceased. 





OBITUARIES 


ALLEN R. SHAY 


Former Common Pleas Judge 
Allen R. Shay of Newton died at 
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his home June 7, 1934. He was 
83 years old. 

Mr. Shay was born in Sandy- 
ston Township August 10, 1850, 
a son of the late Timothy E. and 
Catherine Layton Shay. He was 
educated in local schools and pre- 
pared for college at Newton Col- 
legiate Institute. He was gradu- 
ated from Wesleyan University, 
Middletown, Conn., in 1872, with 
a B. A. degree. He received an 
M. A. from the same institution 
three years later. The three years 
following his graduation, Mr. 
Shay spent as principal of the 
Hamburg School. He studied law 
under Thomas Kays and the late 
Charles J. Roe of Newton. He 
was admitted to the bar in 1877 
and became a counselor in 1880. 
He was Sussex County counsel 
from 1881 to 1883 and was a di- 
rector and a member of the Board 
of Freeholders from 1883 to 1885. 


Mr. Shay resigned as a member 
of the County Board of Taxation 
when he was appointed Common 
Pleas Judge in 1913 by Governor 
Fielder to succeed the late Judge 
Lewis W. Martin. He was reap- 
pointed for five years in 1916 by 
Governor Fielder and for another 
five years in 1921 by Governor 
Edwards. He did not seek reap- 
pointment in 1920. 

Mr. Shay is survived by his 
wife, who was Miss Cora Shimer, 
and a son and daughter by a for- 
mer marriage, Henry D. Shay of 
New York and Miss Emma W. 
Shay of Stroudsburg, Pa. His first 
wife was Miss Amanda J. Hill, 
who died in 1889. 


RANDOLPH CoE BARRETT 


Randolph Coe Barrett, 53, 
prominent Essex County, N. J., 
lawyer and senior member of the 
law firm of Barrett & Talmadge, 


died recently at his home, % 
Myrtle avenue, Montclair, N. j, 
Heart disease was responsible. He 
had been ill for several days. 


Mr. Barrett was born in Bloom- 
field, the son of the late Halsey 
M. and Mary Coe Barrett. He 
was graduated from Williams 
College in 1902, and three years 
later from Columbia Law School, 
where he received his master’s de- 
gree. For several years Mr. Bar- 
rett was a director and counsel 
of the Bloomfield Savings Institu- 
tion, and counsel of the Glen 
Ridge Trust Co. and the Constitu- 
tion Building and Loan Society. 
He was a trustee of the associa- 
tion, a member of Glen Ridge 
Country Club and its former vice- 
president. 


He also served as president oi 
the League for Friendly Service, 
and was a member of the old First 
Presbyterian Church and former 
president of its board of trustees. 
Survivors are his wife, Josephine 
C. Barrett; a son, Randolph C,, 
Jr., two daughters, Elizabeth D. 
and Eleanor R., all of Montclair, 
and three sisters, Mary F. and 
Dorothy, of Montclair, and Eliza- 
beth B., of East Orange. 





Quality Flowers at Reasonable Prices 


Robert Treat 
Floral Shop 


Bonavito & Bonavito 


Floral Designs and Wedding 
Bouquets our Specialty 


Robert Treat Hotel Newark, N. J. 


Phone Market 2-1000 
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